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TOPIC:  WORK FOR PRIVATE PARTIES (WFPP)

Role of my organization (OASN(RDA):

· Establishes WFPP policy for the Navy

· Provides implementing guidance on WFPP statutes

· ASN(RDA) is approval authority for 10 U.S.C. 2563 (Sec. 2563) sales agreements over $1M 

Definition of “Private Parties” – any non-DoD customer

· Includes, for example, foreign government, civilian Federal agency, private company, local government department.

Two Basic Principles that Govern WFPP

1.  In order for a Fed. activity to provide goods or services to a private party, need specific statutory authority for the work. 

· OMB Circular A-25.  DoD implementation is Financial Management Regulation (FMR), Vol 11A, Chapter 4.  FMR at Sec. 040101 states that "[n]one of the provisions in this chapter should be construed as providing authority for the sale or lease of property, or the rendering of special services.  Actions to convey such special benefits must be authorized by separate authority."

·  OMB Circular A-25 and FMR implementation thereof do not provide independent legal authority to perform work for private parties.   

2.  It is improper for a Fed activity to compete with the private sector—  OMB Circ. A-76 states “Fed. agencies shall not provide commercial activities to the private sector, unless there is OMB approval or specific statutory authority.”

Lessons Learned or Do’s and Don’ts

Do be sensitive to the different laws that the Federal activity and its employees are subject to —in particular, in the ethics area. 

Use of Federal employee names or resumes in a contractor competitive proposal.  There is no outright prohibition against a contractor’s use of a resume of a current Government employee in a proposal responding to an RFP.  There would be no legal problem with the following narrow hypothetical situation:  
The contractor included within its proposal a resume of a current Government employee, containing only biological information normally included in a resume.  The Government employee never had responsibility for the procurement at issue or for the contractor; did not have any role in preparing the contractor’s proposal; did not work for the procuring agency; and informed his superiors and ethics official his plans to provide the resume to the contractor.

But any change in these facts could trigger various ethics and procurement rules and restrictions  --e.g, the Procurement Integrity Act prohibition against participation in any procurement of $100,000 or more when seeking employment with a bidder or offeror in the procurement; and the various representational restrictions of Title 18, United States Code.

Navy employees making oral or written statements before a source selection board, in support of a contractor’s proposal.  This scenario may trigger 18 U.S.C. 205 (Section 205).  Section 205(a)(2)
 bars a Federal employee from acting as agent or attorney for another before any Government agency in any covered matter in which the U.S. is a party or has a direct and substantial interest – regardless of receiving compensation or not.  The specific elements of Section 205(a)(2) are:  

  --Federal employee or official,

  --Other than in the proper discharge of official duties,

  --Acts as agent or attorney, 

  --For another entity,

  --Before any department, agency, or court,

  --In connection with a covered matter, and  

  --In which the U.S. is a party or has a direct and substantial interest.  

   All of these elements must exist in order to violate Section 205.  Two elements that may or may not exist are the “discharge of official duties” and “agency” elements, discussed below.  

  
Discharge of Official Duties.  Section 205 does not prohibit an employee from representing another before a Federal agency if he does so “in the proper discharge of his duties.”  Query – has the employee’s supervisor made a factual determination of whether the proposed representational activity falls within the scope of the employee’s official duties - i.e., whether the activity is part of the employee’s job?  

  
Agency.  An employee does not act as “agent” for another under Section 205 unless the employee has actual or apparent authority to act on behalf of that person in dealings with the Government.    

There is no outright prohibition in the ethics laws or regulations against Navy employees performing WFPP for a contractor to make representations on the company’s behalf before a Navy source selection board.  However, this activity is fraught with many risks and appearance problems in the area of conflicts of interest.  Section 205, a criminal statute, may be violated unless the Navy employees take specific action to eliminate one or more elements required for the statutory offense.  
Sec. 2563, by itself, is not authority for sales to foreign Governments.

Sec. 2563 authority for the sale itself does not eliminate other requirements applicable to transfer of defense technology overseas.  Subpara (f) of Sec. 2563 provides that application of the export controls in Sec. 38 of the Armed Export Control Act remain unaffected by Sec. 2563 [Art 38 provides that items on Munitions List cannot be exported without an export license granted by the State Dept.)  

Must coordinate early with the Navy International Programs Office.  Is Navy policy to go Foreign Military Sales (FMS) only, or direct commercial sale (Art 30 sales)?

· FMS only if sale is of certain major defense equipment, like explosives.  In such case, no Sec. 2563 sale is possible; 

· Only if a direct commercial sale is possible will Sec. 2563 comes into play.

Other requirements for foreign customers:  Arms Export Control Act requirements for an approved export license; technology transfer issues.  These issues come chronologically before approving/executing the sale under Sec. 2563.  

Direct funded activities cannot provide work for private parties under Sec. 2563.

· New codification---Sec. 2553 now is Sec. 2563.

Sec. 2563 is unavailable for non-working-capital funded Navy activities.

Navy-initiated legislative proposal to amend 2563 

· based on need arising from Ordnance Centers and Pearl Harbor Naval Shipyard being converted to mission funding.

· Proposal was recently rejected by OMB, based on input from OFPP and DoD comptroller

Consider/Resolve Organizational Conflict of Interest (OCI) issues early 

OCI is where one is serving two masters, or an activity is reviewing its own work.  

Examples: 

· Co. X solicits a Navy activity to perform independent verification, validation and certification agent services of Co X work and provide results to the program office.   Problem—how can the Navy activity appear to be independent when being paid by Co. X for the inspection services –the inspector being paid by the entity being inspected?

OCI problem – how can the Navy activity fairly and equally serve two masters--program office and Co X?

· Navy activity is subcontractor to Co Z.  An engine was built by the Navy activity and provided as GFE to Co Z.  Navy decided the follow-on model of this engine would be designed and built by Co. Z.  Co Z subcontracts the engine update work to the navy activity, and the Navy program manager tasks that same Navy activity to be technical design agent overseeing Co. Z’s work.

OCI problem—how can the activity fairly and equally serve two masters—the program office and Co. Z; and how can it review its own work that it has done as sub to Co. Z?     

New Opportunities:  

See handout on 30 WFPP statutes 

Some relatively new statutory authorities.  

10 USC 2474 . public/private partnerships at designated Centers of Industrial and Technical Excellence (CITE) authority now placed in Service Secretaries vice at OSD.  – related to the CITE’s core competencies.

· Air Force is first out of box; has designated CITEs. 

10 USC 7300—sales of Naval shipyard articles and services to private shipyards—waives commercial unavailability condition under 2563 and public/private competition conditions of Sec. 2208(j) for work to help perform a nuclear ship contract.

Sec. 246 Pilot Program under Sec. 2539b  --------- 

· three-year pilot program (ending 1 Mar 2002) 

· for selected laboratories to explore innovative ways to enter into cooperative relationships with universities and other private entities under Sec. 2539b partnering,

· Section 246 [of the Strom Thurmond National Defense Authorization Act for 1999] 

· NRL and the Naval Air Warfare Center (NAWC) (Patuxent Division and China Lake/Pt. Mugu Division) are the only Navy activities selected by DoD for the Section 246. 

�  Although there are other provisions in Section 205, subsection (a)(2) is the prohibition that affects Federal employees most frequently and is most relevant to WFPP issues.
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