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SECTION I

STATUTORY REQUIREMENTS

I - 1

CRADA Articles That Cannot Be Changed

There are no standard written articles for a CRADA required by Public Law; however, general authority, enumerated authority, and contract considerations for Cooperative Research and Development Agreements are described in Title 15 United States Code Section 3710a to provide themes that should be covered. In executing this law, each Federal agency has established its own policy and guidance for CRADA format and content.  There are certain limitations under 3710a that the Navy has adopted as policy for the creation of CRADAs. The Navy standard CRADA and approved alternative Articles reflect this policy or create local policy.  A CRADA that deviates from the conditions of the Standard is called a Non-Standard CRADA and must conform to Navy policy. Both forms of CRADA are required to have local legal review before signature, and the local laboratory is fully responsible for its contents.  When registering a CRADA with the Office of Naval Research, a description of any changes differing from the Standard is required.

I - 2

Stevenson – Wydler Technology Innovation Act of 1980

(P.L. 96 – 480)

The Stevenson – Wydler Technology Innovation Act of 1980 was the first law to define and promote technology transfer from federal laboratories to nonfederal parties.

Details of the Stevenson – Wydler Act and its amendments are found in 15 U.S. Code 3701-3716.

Highlights of the original include the following:

•
Focused on dissemination of information

•
Required federal laboratories to take an active role in technical cooperation

•
Established Offices of Research and Technology Applications (ORTAs) at major federal laboratories

•
Established the Center for the Utilization of Federal Technology in the National Technology Information Service
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Bayh – Dole Act of 1980

(P.L. 96-517)

The Bayh – Dole Act and the Patent and Trademark Clarification Act of 1984 placed new limitations on patents and licenses for federally funded research and development.

•
Permitted universities, not-for-profit organizations, and small businesses to obtain title to inventions developed with government support

•
Provided early on intellectual property rights protection of invention descriptions from public dissemination and Freedom of Information Act (FOIA)

•
Allowed government owned and Government operated (GOGO) laboratories to grant exclusive licenses to patents
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Federal Technology Transfer Act of 1986

(P.L.  99-502)

This was the second major technology transfer legislation.  Highlights of the law are as follows.


•
Made technology transfer a responsibility of all federal laboratory scientists and engineers

•
Mandated that technology transfer responsibility be considered in employee performance evaluations

•
Established principle of royalty sharing for federal inventors (15% minimum) and set up a reward system for other innovators

•
Legislated a charter for the Federal Laboratory Consortium for Technology Transfer and provided a funding mechanism for that organization to carry out its work

•
Provided for the exchange of personnel, services, and equipment among the laboratories and nonfederal partners

•
Permitted current and former government employees to participate in commercial development, to the extent there is no conflict of interest

•
Allowed laboratories to make advance agreements with large and small companies on title and license to inventions resulting from CRADAs with government laboratories
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Executive Orders 12591 and 12618 (1987)

Facilitating Access to Science and Technology

Purpose

To ensure that Federal agencies and laboratories assist universities and the private sector in broadening the U.S. technology base by moving new knowledge from the research laboratory into the development of new products and processes.

Content and Outline

Section 1.
Transfer of Federally Funded Technology

•
Delegated CRADA authority to GOGO laboratories

•
GOGO laboratories authorized to license, assign, or waive rights to intellectual property developed by the laboratory under a CRADA

•
Promoted the commercialization of science and technology

Section 2.
Establishment of the Technology Share Program

•
Restricted to the Departments of Agriculture, Commerce, Energy, Health and Human Services, and NASA

Section 3.
Technology Exchange – Scientists and Engineers

•
Authorized a personnel exchange program between federal laboratories and the private sector

Section 4.
International Science and Technology

•
Permits agencies to enter into CRADAs with FOCI in consultations with the U.S. Trade Representative with appropriate consideration to 

○
Reciprocity

○
Polices by foreign governments to protect U.S. intellectual property

○
Processes by foreign governments that prevent the transfer of strategic technologies to destinations prohibited under U.S.

Section 5.
Technology Transfer from the Department of Defense

•
Required the Secretary of Defense to identify a list of funded technologies with potential use to U.S. industry and academia

Section 6.
Basic Science and Technology Centers

•
Allowed Agency to examine the potential for establishing university centers, funded by the Federal Government, the private sector, and the States, on technology areas that contribute to the Nation’s long-term economic competitiveness

Section 7.
Reporting Requirements

•
Required the Director of the Office of Science and Technology policy to convene an interagency task force to identify and disseminate creative approaches to technology transfer from federal laboratories
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National Technology Transfer and Advancement Act of 1995

(P.L. 104-113)

This is the third major technology transfer legislation.  It amended the Stevenson-Wydler Act and made technology transfer more attractive to both federal laboratories and scientists and to private industry.

•
Assures to U.S. companies that they will be granted sufficient intellectual property rights to justify prompt commercialization of inventions arising from a CRADA with a federal laboratory

•
Gives collaborating party in a CRADA the right to choose an exclusive or nonexclusive license for a pre-negotiated field of use for an invention resulting from a joint research under a CRADA

•
CRADA partner may also retain title to an invention made solely by its employees in exchange for granting the government a worldwide license to use the invention

•
Revised financial rewards for federal scientists who develop marketable technology under a CRADA to $150,000 per person

•
Provided for permanent funding of the Federal Laboratory Consortium from the agencies
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Technology Transfer Commercialization Act of 2000

(P.L. 106-404)

This is the most recent amendment to the Stevenson - Wydler Technology Transfer Act and is often referred to as the Morella Bill.  The Morella Bill also made changes to U.S. Code 35 Section 209 (Licensing Federally Owned Inventions) and the Bayh - Dole Act,

•
Permits Government laboratories under a CRADA to grant licenses of federally owned inventions for which a patent application was filed before the signing of the agreement, and directly within the scope of work under such agreement

•
Requires a license applicant to make a commitment to achieve practical application of the invention within a reasonable time

•
Prohibits an agency from granting an exclusive license on a federally owned invention unless it has provided a 15-day public notice and considered all comments received (exempts from such requirements the licensing of any inventions made under a CRADA)

•
Provides that an agency may grant a license on a federally-owned invention only if the licensee has supplied a basic business plan for development or marketing the invention; such business plans are not subject to FOIA

•
Provides that a federal agency, employing a co-inventor with a non-profit organization or small business may consolidate rights in the invention to ease commercialization of the invention

•
Requires each federal agency with a federally funded laboratory that has one or more CRADAs to report to the Committee on National Security of the National Science and Technology Council and Congress, with respect to major proposed CRADAs that involve critical national security technology or that may have a significant impact on domestic or international competitiveness

•
Authorized federal laboratories to enter into contracts with partnership intermediaries to perform services that increase the likelihood of successes in the conduct of cooperative or joint activities with institutions of higher education

•
Requires that each Federal agency which operates or directs one or more federal laboratories or which conducts activities under Sections 207 and 209 of Title 35 U.S. Code, shall report annually to the Office of Management and Budget, as part of the agency’s annual budget submission, on the activities performed by that agency and its federal laboratories

SECTION II 

LEGAL OPINIONS AND DISCUSSIONS 

II – 1

DEFINITIONS 

A Brief Note on Conception and Reduction to Practice1
An important notion that needs to be understood by the scientific and engineering community is to recognize when an invention has been made, as that occurrence relates to patent law.  The general understanding is that inventing usually has two stages: (1) Conception, and (2) Reduction to Practice. When there is a contest in the Patent Office between two similar inventions (a.k.a. “interference proceeding”), U.S. law will award the patent to the first to conceive the invention, as long as that inventor was diligent in reducing to practice.  More detail on these concepts can be found below.

Conception is the first stage of making an invention and can be considered the formation in the mind of a definite and permanent idea of the complete operative invention and method of obtaining it, without undue experimentation.  When we speak of conceiving of an invention, we are talking about having “conceptual specificity” or the understanding that someone has when she can describe minute details about formulation or building or testing of an invention.  This conception must include every feature of the invention and be sufficiently complete to allow one of ordinary skill in the art to practice the invention without extensive research or experimentation.  The inventors do not have to have every detail in their minds, it is sufficient to rely on known publications or the like to provide background or associated information.  It is important to make note of when the whole idea first came together because, as was stated above, the patent, if there is a contest in the Patent Office between two similar inventions, goes to the first to invent, as shown by records of conception of the invention.

Usually, to complete the inventive process, a Reduction to Practice, or a demonstration that the invention does what was expected, is required.  This reduction to practice can be either actual or constructive.  As to an actual reduction to practice, the phrase means different things in different arts.  In some unpredictable areas, such as with chemical practice, until there is a reduction to practice, i.e, until the substances are mixed and further tested to show the expected results, and the inventors see that their invention works as predicted, the inventive process is not complete.  However, in other areas, such as with most mechanical inventions, completed engineering drawings or a detailed description, i.e., project specification, will generally be sufficient for the patent attorney if these drawings or written description can be used to complete the application.  The filing of a well-written application with the U.S. Patent Office constitutes a constructive reduction to practice.

In areas of technology where there is a lot of activity, e.g., a computer chip fabrication or cell phone technology, whether or not the application is actually filed or you are ultimately awarded a patent for your invention may hinge on the dates of Conception and Reduction to Practice.  All scientists and engineers should heed the advice to maintain a running written record of their activities.  Here you must give details to fix in time the when and where and how and what of the invention.  It doesn’t matter whether it’s a hand-written notebook or a word-processed file on their computer that periodically is printed out and signed and dated, but this constant recording activity is necessary for the well being of the Navy patent program. Whenever, at various times, the thought is that a complete new device or process has been described, all inventors should read the material, than sign and date the material and get a non-interested witness to also sign and date the description.  This will help preserve for the Navy important dates that may be needed in future application prosecution.  And, as a bonus to the inventors, this documentation may serve double duty.  If it is written to cover the major areas (i.e., General Purpose, Background, Description and Operation, Advantages and New Features, and Alternatives) requested in the Record and Disclosure of Invention (NAVONR 5870/35), the form the Navy uses to document inventions, it would not only serve as original documentation of the invention, but a copy can be used to substitute for submission of that form.

1By James B. Bechtel, Esq., Code 00L, HQ NAVSEA 

CONTROLLED UNCLASSIFIED INFORMATION

A new definition, Controlled Unclassified Information, has been included in Revision 1 of the 5th Edition Standard Navy CRADA.  This definition originated at the office of Naval Research in dealing with Grants.  Current guidelines dealing with Homeland Security are consistent with the use of this definition to protect Government Data that are not otherwise marked with some limitation of distribution. 

The definition as included in Revision 1 is as follows.

“Controlled Unclassified Information (CUI)” means Government Data, Information or materials provided to or resulting from this Agreement that may be export controlled, sensitive, for official use only, or otherwise protected by law, executive order, or regulation.

Data that is CUI shall be protected from dissemination until approved for public release according to the rules and regulations of the laboratory that is the Navy Collaborator in the Agreement. 

RESTRICTED ACCESS INFORMATION

The Navy Standard CRADA contains the following definition for the Restricted Access Information. 

“Restricted Access Information” means Subject Data generated by [Navy Collaborator] that would be Proprietary Information if the Information had been obtained from a non-Federal Collaborator participating in a CRADA (15 USC 3710a).  Under 15 USC 3710a(c)(7)(B), the Collaborators mutually may agree to provide appropriate protection to Subject Data generated by [Navy Collaborator] (Restricted Access Information) against public dissemination or release under the Freedom of Information Act (FOIA) for a period of up to five (5) years after development of the Information.

Upon request by Non-Navy Collaborator, Data that are determined by mutual agreement with the Navy Collaborator to meet the definition of Restricted Access Information must be properly marked.  The marking includes the negotiated date of expiration from the date of creation.  The negotiated date may be less than five years.
THE USE OF CONTRACTORS

 IN 

COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS (CRADA)

Types of contractors who supply goods and services that involve Intellectual Property (IP) rights:

1. Service Contractors:

People doing a specific task on a relevantly short-term basis under contract to the Government, e.g., manufacturing, testing, repairing equipment, etc.

Typically commercial goods or services, and rarely Research and Development (R&D).

2. Support Contractors:

People working for the Government on a contract basis to perform R&D. Often support contractors will work at Government facilities using Government equipment.  Their contract with the Government should have a patent rights clause.

3. Third Party:

Third parties are parties other than the Federal laboratory and the CRADA collaborator, but have entered into an agreement with either of these entities. Because of this agreement, they may have IP rights in subject matter developed under the CRADA. These IP rights must be addressed.
The CRADA collaborator may also be working with a third party. The CRADA collaborator must be able to warrant that no other agreement that they enter into will detract from their ability to fully deliver the IP rights that they are obligated to deliver to the Government under the CRADA. There are certain IP rights that both the Government and the CRADA collaborator are required to receive under the Technology Transfer Act.

Understanding the Rules:

Service contractors and support contractors are not treated differently under the Federal Acquisition Regulations (FAR). Both of these types of contractors will have the right to elect title to any inventions that they develop. At the same time, CRADA collaborators have the right to negotiate for an exclusive license to any inventions developed under the CRADA. This potential conflict must be resolved in any CRADA where the Government uses service or support contractors.

Federal Register Notice dated September 11, 2000 (Volume 65, Number 176).

Summary: 

This proposed rule would authorize Federal agencies to use an alternate patent rights clause in certain contracts with non-profit organizations and small business firms to provide support services at a Government-owned and-operated laboratory in connection with a CRADA between the laboratory and a collaborating party.

If the third party agreement includes the new proposed FAR clause, the third party may be required to reach an agreement with the CRADA collaborator to allocate the IP rights in any invention developed, at least in part, by third party personnel in performance of work under the CRADA.

If the third party agreement does not include the new proposed FAR clause, then the third party agreement must be modified to provide for the proper allocation of IP rights in any invention developed, at least in part, by third party personnel in performance of work under the CRADA.

Model for Handbook:

For CRADAs where the Government intends or anticipates the use of support contractors in performance of the CRADA statement of work (SOW), and where the support contract includes the new proposed FAR clause, the CRADA should include the following language after Article 10.2.3.1:

 “The Government intends to use support contractors for at least part of the tasks assigned to the Government in the SOW.  [Non-Navy Collaborator] is advised that these support contractors have certain rights to inventions developed at least in part by their employees in support of work under this CRADA. The support contractor will be required to reach an agreement with  [Non-Navy Collaborator] regarding these IP rights.”

For other CRADAs where the Government intends or anticipates the use of third party personnel in performance of the CRADA SOW, the third party contract must be modified to compile with the terms of the CRADA. Suggested language for this modification is as follows:

 “The contractor is aware that employee A is being assigned to work on tasks assigned to the Government under CRADA XXX. The contractor has read the terms and conditions of that CRADA and in the event that any Subject Invention is made by employee A while performing tasks under CRADA XXX, the contractor agrees that the CRADA collaborator will have a nonexclusive license, and the right to negotiate for an Exclusive License in any such Subject Invention, under the terms and conditions set forth in the CRADA.”

II – 2

SECURITY

CLASSIFIED CRADAS

If a CRADA will involve the creation and or exchange of Classified Data, additional documentation in the Agreement and care in the negotiation of the CRADA is required.

Before proceeding to negotiating the CRADA, the ORTA needs to work with the local laboratory’s security office.  A preliminary screening will reveal if the Non-Navy Collaborator has a facility clearance and is capable of storing classified data.  Personnel who will handle the classified data should also be identified early to determine that they also have proper clearances.  Use of the DoD Contract Security Classification Specification, DD Form 254, completed through the Navy Collaborator’s Security Office is required for the Non-Navy Collaborator to have classified discussions with cleared Navy personnel.

In section 3.4, Security Regulations and Directives, the ORTA is asked to supply any special security requirements for personnel performing the Cooperative Work.  This is also a good place to identify the Security Office point-of-contact, address, and phone numbers for each Collaborator.

If the cooperative work involves Militarily Critical Technology, the Non-Government Collaborator must be certified to handle MCT data. MCT certification is established using the DD Form 2345, called an “Export Controlled DoD Technical Data Agreement”.

Upon signature of the CRADA by both Collaborators, the Navy Security Office must deliver to the Non-Navy Collaborator all appropriate security guidelines.  One option is to deliver these as a separate Appendix C to the CRADA; this Appendix would not be released under a FOIA request.

II – 3

DEALING WITH UNIVERSITIES

II – 4

DEALING WITH NOT-FOR PROFIT ORGANIZATIONS

II – 5

EXPORT LICENSES

EXPORT CONTROL REFERENCE TOOLS ON THE INTERNET  (5/01)


Subject




URL




Notes

	Bureau of Export Admin.

(BXA, Commerce)
	http://www.bxa.doc.gov/
	 An interesting item is the Denied Parties database

	Certified Contractor Access

List (CCAL)
	http://www.dlis.dla.mil/ccal/index.htm
	Defense Logistics Information Service. US/Canada Joint Certification 

Program

	Code of Federal Regulations
	http://www.access.gpo.gov/nara/cfr/index.html
	Develops & implements DoD policy on export control.  DTSA is now part of Defense Threat Reduction Agency (DTRA).

	Export Administration Regulations (EAR)

Marketplace
	http://bxa.fedworld.gov/
	The Marketplace is maintained by NTIS for the Commerce Dept. as a subscription, but there is some information supplied without a fee.  

The Commerce Control List (CCL) is included

	Export Administration Regulations (EAR)
	http://www.access.gpo.gov/bxa
	This site is maintained by GPO and is up-to-date.  You can search and download the full text of the EAR.  The Commerce Control List (CCL) is included.

	Federal Register
	http://www.access.gpo.gov/su_docs/aces/aces140.html
	 On GPO Access.

	Federation of American Scientists (FAS). Arms Sales Monitoring Project
	http://www.fas.org/asmp/index.html
	Great source for facts and figures, government documents, issue papers, etc., on arms and export control.

	International Traffic in Arms Regulations (ITAR)
	http://www.pmdtc.org/itar2.htm
	This edition of the ITAR is up-to-date.  The U.S. Munitions List (USML) is included

	Military Critical Technologies List (MCTL)
	http://dtic.mil/mctl
	A reminder – The MCTL is not an export control list.  The U.S. Munitions List (USML) & the Commerce Control List (CCL) are the U.S.G. control lists.

	NASA Export Control Program
	http://www.hq.nasa.gov/office/codei/nasaecp/

ecpmain.html

	

	Office of Defense Trade Controls (State)
	http://www.pmdtc.org/
	Includes links to Defense Trade News, ITAR, 1999 ITAR Related Federal Register Notices.

	Wassenaar Arrangement
	http://www.wassenaar.org/
http://www.bxa.doc.gov/wassenaar/default.htm
	

	Wassenaar Arrangement List of Dual-Use Goods and Technologies & Munition List
	http://www.wassenaar.org/docs/index1.html
	Click on LISTS
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U.S. COMPETITIVENESS

II – 7

DEALING WITH FOCI

Statutes & Executive Order Defining Conditions 


The CRADA statute (15 USC 3710a), the patent licensing statute (35 USC 200+), and regulations (37 CFR 401+) are all premised on using Government research dollars to help build the domestic (U.S.) economy to get a benefit for the U.S. Government investment in Research.  The instructions for accomplishing this goal are rather nebulous using such terms as the products of the invention should be “manufactured substantially in the United States” or preference should be given to “business units located in the United States….”


Specific instructions are included in Executive Order 12591:

“The head of each Executive department…when…entering into cooperative research and development agreements and licensing arrangements with foreign persons or industrial organizations (where these entities are directly or indirectly controlled by a foreign company or government), shall, in consultation with the United States Trade Representative, give appropriate consideration:

(1) to whether such foreign companies or governments permit and encourage United States agencies, organizations, or persons to enter into cooperative research and development agreements and licensing arrangements on a comparable basis;

(2) to whether those foreign government have policies to protect the United States intellectual property rights; and

(3) where cooperative research will involve data, technologies, or products subject to national security export controls under the laws of the United States, to whether those foreign governments have adopted adequate measures to prevent the transfer of strategic technology to destinations prohibited under such national security export controls, either through participation in the Coordinating Committee for Multilateral Export Controls (COCOM) or through other international agreements to which the United States and such foreign governments are signatories.


The Executive Order doesn’t clear up much with the phrase, “foreign persons or industrial organizations (where these entities are directly or indirectly controlled by a foreign company or government)…” (FOCI).  What is a “foreign person” or “Industrial Organization”?  When we consult the U.S. Trade Representative as ordered, what will the Trade Representative do to answer the three questions?

(a) Whether the foreign country gives U.S. business opportunities equal to the opportunities given the country’s own nationals?  

(b) Whether the foreign country respects U.S. Intellectual Property?  

(c) Whether the foreign country complies with U.S. security concerns? 

How do you determine if the CRADA partner is FOCI?


The simplistic, but accurate answer is you ask the Non-Federal potential partner, but the partner may ask you how the Navy defines FOCI.  FOCI may be defined differently for each agency because each agency has a different concern with security and different requirements for secrecy (this is called “MISSION”).  Of course, each definition only opens more questions.

Navy Policy


Navy allows collaborative research with a FOCI, and requires that you take certain steps to ensure that working with the FOCI is in the best interests of the United States and is in compliance with statue and the intent of Congress.  For Navy, we define the following as FOCI: 

Individuals:  A FOCI “person” is a non-U.S. citizen.  Resident aliens should be treated as FOCI for licensing and Technology Transfer purposes.


Industrial Organizations: A FOCI industrial organization includes sole proprietorships, partnerships, and corporations, and the divisions and subsidiaries of the corporation where:

· 51% or more of the controlling (voting) stock is foreign-owned; or

· Parent organization is incorporated or otherwise charted in a country foreign to the U.S.; and 

· The organization is not performing a state function (any organization performing a state function falls under IPO authority).

Universities, Etc.: A university, college, or not-for-profit organization that is chartered, incorporated, or otherwise called into being in a country foreign to the U.S. and not performing a state function is FOCI. 

Note: A division or subsidiary of an organization having a location in the United States and incorporated in the U.S. is still considered FOCI if the parent corporation is a FOCI. 

Suggested Process


We are almost caught in a catch 22 position. By exchanging information to write a work statement, we may have violated the Executive Order and probably some of the export and security rules.  If we try to consult the Trade Representative before making any disclosure, we find that the Trade Representative is only willing to review item (a) and item (b) of the Executive Order, but not item (c).  The Trade Representative says it’s the agency’s responsibility to determine if the information can be exported.  If the Partner is part of a foreign government we may need to consult with the Navy’s International Programs Office (IPO) because they may have jurisdiction for the action. In addition, an export license may be needed depending on the technology.  

Once you identify a potential FOCI CRADA partner, use the following guide before you begin to exchange data:


1.
Prepare the CRADA without a great deal of discussion that exchanges data or technical information with the Potential Partner.  Check the Department of Commerce list of data and information that requires an export license (Commerce maintains a WEB based list of export controlled items);

2. Make certain the Potential Partner is a private corporation because if it is in any way Government then we need to have Navy IPO involved or doing negotiation;

3. Get a security review of the draft agreement with its work statement from your local security office to determine if there are any limitations on exporting the information to the home country of the potential partner.  Your security office will have the first cut on answering the 3rd question of Executive Order 12,591;

4. Send the draft agreement up the command chain to higher authority and make certain their security office and the security office of your funding source agree with the release of information.  This can be considered the final step in answering the 3rd question of the Executive Order.  Of course, you may need to go to Navy IPO, if any reviewer requires IPO chop;

5. When higher authority approves of the CRADA partner and the collaborative research, obtain export license, as needed, and negotiate draft CRADA with partner;

6. Send the draft agreement to the Trade Representative (See sample package for Trade Representative) for answer to first two items on Executive Order List;

7. Once approved by Trade Representative, process as any other CRADA.


Remember that all CRADAs with FOCI are non-standard and should be designated as such.  Change the heading to say non-standard.  Send a copy of the CRADA with the supporting documentation (Trade Representative response, security response, higher authority review, export license, and an explanation of changes) to Code 36, ONR as your final step.

Point of Contact:

U.S. Trade Representative 
Ms. Carol Balassa

Director of Investment Negotiations

600 17th Street, N.W.

Washington, DC  20508

Tel: 202-395-9580
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DEALING WITH FOIA REQUESTS

FREEDOM OF INFORMATION ACT

(FOIA)

It is Navy policy to include in its Cooperative Research and Development Agreements an Article describing how CRADA information may be released under a FOIA request.  The following is extracted from the NSCRADA, Article 7.1.1.5.

Release of Data Under the Freedom of Information Act

Data in the possession of [Navy Collaborator] that are not marked CUI, Proprietary Information of [Non-Navy Collaborator] or Restricted Access Information must be released by [Navy Collaborator] where such release is required pursuant to a request under the Freedom of Information Act (FOIA) (5 USC 552).  [Navy Collaborator] shall protect Data that are properly marked CUI, Proprietary Information of [Non-Navy Collaborator] or Restricted Access Information from release under the FOIA for as long as the marked Data meet the definition of CUI, Proprietary Information or Restricted Access Information.  Prior to release of any Data, [Navy Collaborator] shall promptly notify [Non-Navy Collaborator] of any request for Data of [Non-Navy Collaborator] regardless of whether the requested Data are marked Proprietary Information.

The classes of marked data that will not be released under a FOIA request are clearly stated: Controlled Unclassified Information (CUI), Proprietary Information, and Restricted Access Information.  Generally speaking, the CRADA document will rarely have CUI or Restricted Access Information included in the text.  However, it may contain information that is Proprietary Information.  

Best Practice

If a FOIA request is received for the CRADA and/or data generated by the CRADA, immediate notification by phone and in writing is to be made Non-Navy Collaborator when the FOIA request is received by the ORTA.  Such review should be made within fifteen calendar days from notification to the Non-Navy Collaborator (the local Navy point of contact in charge of answering the FOIA request may grant you a longer time period if justified).  

During the review process, a distinction should be made among the text of the legal requirements of the CRADA, the Statement of Work, and the appendices.  The Appendices can be protected from release in a manner similar to Restricted Access Information for a period not to exceed five years from date of creation.   The legal text, except for financial or business sensitive information, should be open for public view. For data that are part of the CRADA, the Collaborators should review all data generated for proper markings in accordance with the CRADA instruction.  Only data that meet the FOIA requirements above will be released.

SECTION III

POLICY STATEMENTS AND GUIDELINES 

III – 1

MULTIPLE PARTY CRADA

A multi-party CRADA is non-standard; however, many of the articles of the standard CRADA, when repeated with the names of the different collaborators, will make the creation of such an agreement easier.  There will be many options to consider due to the different relationships among the collaborators.  No single example of a multi-party collaborator will cover all of the many possibilities.  

A draft example, for review and comment, that illustrates an approach for a multiple party CRADA, is given in the Examples Section of the Handbook.  The draft example is for a single Navy Collaborator, and two U.S. commercial entities.

In drafting a multi-party CRADA, much care must be given in the relationship among all Collaborators when addressing the protection of intellectual property, defining the terms and conditions for licenses and patents, funding liability, and dispute resolution.

There are two basic approaches to addressing the structure of this type of agreement.  The first is simple repetition of the articles and individual paragraphs of the Standard CRADA for each different Non-Navy Collaborator giving a new heading for each Non-Navy Collaborator.  As an example, consider Article 3.2 [Non-Navy Collaborator] Personnel and Facilities, of the Standard CRADA.  With two Non-Navy Collaborators, this information could be written as a repeated Article: Article 3.2 for Non-Navy Collaborator A, and a new Article 3.3 with the same information for Non-Navy Collaborator B.  If this approach is taken, you must be careful to add new headings and their numerical serialization in the Table of Contents and text of the CRADA.  

The second approach to addressing this type of agreement is to modify an Article heading and repeat under this new heading the required paragraphs prefacing each section with the phrase “For [Non-Navy Collaborator A]” or “For [Non-Navy Collaborator B] as appropriate.

The draft multiple party CRADA has also attempted to use language that covers all the Non-Navy Collaborators collectively without specific mention of name. Thus there are many phrases used that read as “the Non-Navy Collaborators”, “a Non-Navy Collaborator”, “each Non-Navy Collaborator”, and “all Non-Navy Collaborators”.  The intent of the Articles stands out very clearly when this language is used, almost as an instruction.

A new definition, and new and modified articles have been placed in the multiple party CRADA.  A new definition, “Co-Exclusive License”, has been added and used in matters dealing with Intellectual Property. A new article on Shared Data, now Article 7.1.1.5, is included in the draft CRADA.  By using this Article, many simplifications are made in the subsequent articles dealing with notification of each Collaborator when information is exchanged among the Collaborators.

Your comments on the draft multiple party CRADA are welcomed by the Handbook committee.  You may e-mail your comments to Ed Linsenmeyer at ORTA@ncsc.navy.mil.
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PUBLIC RELEASE ISSUES FOR CRADAS

Article 10.5 of the Navy Standard CRADA, (Revision 1, dated 1 May 2002) addresses public release of the Agreement.  

“This Agreement, without funding information (Article 5) and Appendices, may be released to the public.”

This simple statement is a clue in writing the agreement and protecting it after its completion.  

The document is a business agreement between the Navy and a non-Navy entity and should be protected as business sensitive.  All Navy personnel with responsibility for the CRADA, need to be advised of these sensitivities ensuring that any copies of the CRADA are not freely given out to unauthorized personnel. Further, the Non-Navy Collaborator may not wish the relationship to be publicly known.  To the extent allowed by law, this desire should be honored.  

If either of the Collaborators desires to make a press release announcing the CRADA partnership, both need to agree on its content.  The Navy Collaborator needs to have official release according to the rules and regulations of that laboratory.  As a matter of practice, copies of any press releases dealing with the CRADA should be sent to the Office of Naval Research, Code 362, attention Nancy Groves.

The operative word in Article 10.5 is “may”.   The CRADA may be distributed within the Navy for the purpose of conducting official business.  It may be released to the public under a Freedom of Information Act request (see FOIA section of the Handbook).

In registering the CRADA in the Defense Technology Transfer Information System (DTTIS), the information entered is only available to those within the Navy  who have been given authorization for its use. 
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SAFETY AND HAZARDOUS WASTE
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SBIRs AND CRADAs


At the heart of the issue on forming a CRADA with an SBIR award winner is the U.S. Small Business Administration SBIR Program Information Notice (N0.97-01) quoted below.

SBIR PROGRAM INFORMATION NOTICE (SPIN)

This directive is issued to clarify a specific issue of concern to the operation of the Small Business Innovation Research (SBIR) and Small Business Technology Transfer (STTR) programs that apparently is not fully included in the SBIR or STTR Policy Directives.  The directive will be included in future issues of the SBIR and STTR Policy Directives.


“Agencies participating in the SBIR or STTR programs will not issue SBIR or STTR contracts to small firms that include provision for subcontracting any portion of that contract back to the originating agency or any other Federal government agency”

This directive is not applicable to the normal contracting process involving the participation of eligible Federally Funded Research and Development Centers (FFRDCs) in the STTR program.  Participating agencies are reminded that the law (P. L. 102-564) directs agencies to assure that FFRDCs participating in STTR agreements are free of organizational conflicts of interest.


Strict reading of this statement would preclude any small business from using funds received from an SBIR or STTR award as part of a CRADA with a federal laboratory.  The SPIN97-01 document does not make reference to exception by waiver. Maurice Swinton, of the Small Business Administration, recently stated that it is a conflict of interest to use SBIR funds for payments to a federal laboratory for support services and he further added that there is no formal waiver policy.

    DARPA, which owns no laboratories, has used waivers  in some of their SBIR awards. Connie Jacobs, Director of the DARPA SBIR program offered the following statement.

The Tech Transfer Directive encourages Small Businesses to collaborate with Federal Labs, as long as there is no apparent conflict of interest.  The term SBIR was purposely left out.

The New SBIR Directive, page 45 “A Federal agency shall not issue an SBIR funding agreement that includes a provision for subcontracting ANY portion of that agreement back to the issuing agency or to ANY OTHER Federal Government agency or other units of the Federal Government. However, an agency may deviate from this requirement based on a determination that subcontract is vital to it mission.  Approval by the funding agreement officer for each specific condition must be in writing.”  

Teresa Puretz, DDR&E SBIR Director, offers this comment.

Incidentally, we generally request that such a teaming arrangement with a government lab be specifically referred to as an option in the topic, and that government participation will be done at no cost to the SBIR contract.  I believe that sharing the award (funds) with the government lab awarding the contract is probably a conflict of interest.  
The proposed waiver process has not been adopted.


Further DoD comments on the issue are:

"A small business concern may not use its SBIR funds to help pay for its contribution to a Cooperative Research and Development Agreement (CRADA) with the DoD component (Army, Navy, etc) funding the SBIR project.  If a proposer wishes to use SBIR funding from one DoD Component to help pay for its contributions to a CRADA with another DoD component, the proposer must obtain written approval from the SBIR program manager for the Component funding the SBIR project.  Such approval must state that: (1) no DoD personnel from the Component sponsoring the CRADA will be involved in evaluating the small business' SBIR proposal; and (2) to the program manager's knowledge, no other circumstances would create the appearance of conflict of interest."

With respect to the Navy, it has been an unwritten policy that no CRADAs were to be established with Phase I or Phase II SBIR/STTR award winners where there was any possibility of there being a violation of SPIN97-01.  A recent question and answer conversation with the Navy SBIR Program Director, Vinny Schaper, produced the following response.

1) Current Navy policy is that no Navy lab should enter into a CRADA with an SBIR award winner if part of those funds are derived from the SBIR award.

Answer: True...there are exceptions where the capability does not exist on the outside.  In such a case Navy SBIR Program Office should review and grant a waiver.

2) If the SBIR award winner self certifies in writing that the funds that they wish to transfer to a Navy lab for Cooperative Work under a CRADA are not derived from an SBIR award, can the Navy lab enter into the CRADA?

Answer: No...because the Small business would not be looking for the CRADA if he didn't have an SBIR.  Of course he can always sign a no cost CRADA where the government would do the work for free.

3) If the SBIR award winner is receiving his SBIR funds from a Government organization different from the Navy, can the CRADA be funded?

You can call me on that and maybe we can get a waiver

4) If the SBIR award winner is receiving a Navy SBIR award and the Navy lab in question did not participate in any phase of the SBIR solicitation (writing the topic, reviewing proposals, or asked to be technical monitor), can the SBIR funds be used to fund the CRADA?

Ordinarily no ....but Answer to #1 and #2 apply


So, what is the answer to the question, can you enter into a CRADA with a non-federal partner who is using part of their SBIR funds for payment to a government laboratory – not very likely. 
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CRADA MONITORING ACTIVITIES 

ORTA CHECK LIST

	TASK
	TIME REFERENCE

	ONR ADMINISTRATIVE
	

	Prepare ONR Summary Document

Send CRADA electronically & hard copy to ONR
	Within 10 days of signature

	Enter CRADA data into DTIIS Data Base
	Within 30 days of signature

	FUNDING
	

	Monitor and follow payment schedule, if applicable
	

	Send notice of default to NNC
	15 days after default

	Termination of Agreement
	

	Cancel option for exclusive license
	

	Terminate any exclusive license
	

	Return excess funds 
	After completion, expiration, or termination of CRADA

	Issue financial report to Collaborator
	Within 4 months of completion, expiration, or termination of CRADA

	REPORTS AMONG COLLABORATORS
	

	Submission of Interim reports to Collaborator
	As required by Article 6.1

	Submit a final report to Collaborator that contains results obtained a list of all Subject Inventions
	Within four months of completion, expiration, or termination of Agreement

	PUBLICATIONS or PUBLIC DISCLOSURE of SUBJECT DATA
	

	Confer and consult prior to publication or public disclosure of Subject Data
	

	Review any proposed abstract, publication, presentation, or other document 
	Not less than 15 days and not to exceed 30 days, unless mutually agreed, prior to publication or disclosure (note “disclosure” includes peer review prior to publication)

	Notification of objection to a proposed  disclosure
	Within 30 days of the date of notice to disclose

	Notification of objection that patent rights may be compromised by a proposed disclosure
	Patent Application must be filed by responsible Collaborator within 90 days of date of notification of intent to disclose

	Notification of objection that public disclosure may release Controlled Unclassified Information, Proprietary Information, Restricted Access Information, or Information restricted by US security laws or regulations
	Disclosure is to be postponed until Information no longer meets definition; for Proprietary Information,  RAI Collaborators may agree to release

	MARKING OF DATA
	

	Marking of Restricted Access Information 
	Mark only if Collaborators have determined such marking is appropriate.

	Marking Data that are Subject to 35 USC 205
	Mark at time of delivery.

	Marking Data that are Classified Information, CUI, MCT, or other wise restricted.
	Mark at time of delivery

	
	

	TASK
	TIME REFERENCE

	MARKING OF DATA (con’t.)
	

	Determine duration period of protection of RAI.
	During negotiation of CRADA

	Mark each RAI approved item with the correct expiration date.
	Mark at date of approval. Negotiated date not to exceed 5 years from creation date.

	FOIA REQUESTS
	

	Notify Collaborator of any FOIA requests for Data under the Agreement.
	Promptly

	REQUEST FOR SUBJECT DATA
	

	Deliver Subject Data to requesting Collaborator
	Within fifteen (15) days of request

	REQUESTS FOR NON-SUBJECT DATA
	

	Deliver marked Non-Subject Data and defined limited rights 
	After completion of a separate non-disclosure agreement

	TRADEMARKS and SERVICE MARKS
	

	Report to Collaborator the first use of a trademark or service mark
	Within thirty (30) days of employees report of use

	File application for trademark or service mark
	

	SUBJECT INVENTIONS (IP Attorney)
	

	Provide Collaborator with a copy of each Invention Disclosure
	Within sixty (60) days of receiving the Invention Disclosure from employee

	PATENT APPLICATIONS (IP Attorney)
	

	File Patent Application on Subject Inventions of Navy employees
	At least sixty (60) days prior to any bar date or one year from the date the Invention Disclosure was received.

	Confer and consult on who should file a Patent Application on any Subject Invention 
	

	Confer and consult on who should file a Patent Application on any Invention jointly Made
	

	If responsible, file a Patent Application of any Subject Invention
	At least sixty (60) days prior to any bar date or one year from the date the Invention Disclosure was received.

	Notify other Collaborator of intent to assume filing because Collaborator failed to file
	Ten (10) days written notification

	Notify other Collaborator of all filing deadlines for prosecution of a Patent Application of a Subject Invention
	

	Notify other Collaborator of all filing deadlines for maintenance of a Patent on a Subject Invention
	

	Notification of intent to respond to a filing deadline.
	Sixty (60) days prior to deadline.

	Provide Collaborator with copies of prosecution papers of a Patent Application of a Subject Invention
	Within thirty days of receipt of such communication

	Notify inventors of intention not to file a Patent Application
	

	Identify Preexisting Non-Subject Inventions Pertinent to the Cooperative Work
	During CRADA negotiation


	TASK
	SCHEDULE

	CONFIRMATORY LICENSE
	

	Each collaborator has the obligation to provide a Confirmatory License Agreement to the other Collaborator for each nonexclusive license
	Within ninety (90) days of filing

	EXCLUSIVE LICENSE
	

	Navy Collaborator gives Non-Navy Collaborator the option to acquiring an exclusive license in a Subject Invention Made by Navy Collaborator employee
	Non-Navy must notify Navy Collaborator within 180 days of filing the Patent Application Collaborator in order to exercise the option

	
	Non-Navy Collaborator must exercise an exclusive license to the Subject Invention within 180 days of election.

	NNC BECOMES A FOCI
	

	Navy may terminate any exclusive license           or cancel any option for an exclusive license to a Subject invention under this Agreement.
	Non-Navy Collaborator becomes a FOCI that does not qualify under Executive Orders 12591, Section 4(a)

	FORCE MAJEUR EVENT
	

	Notify the other Collaborator of inability to perform under a Force Majeur event
	Prompt notification; work may be suspended

	THIRD PARTIES
	

	Request written permission of other Collaborator to for use of third parties to perform any part of Cooperative Work
	

	UNILATERAL TERMINATION
	

	Either Collaborator may unilaterally terminate the Agreement
	Not less than thirty (30) days prior to desired termination date

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


SECTION IV

CRADA INSTRUCTIONS 

INSTRUCTIONS FOR USE OF THE 5TH EDITION, REVISION 1, NAVY STANDARD COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT (NSCRADA) TEMPLATE

Revisions are indicated in Blue lettering
There are no standard written articles for a Cooperative Research and Development Agreement (CRADA) required by Public Law; however, general authority, enumerated authority, and contract considerations for CRADAs are described in Title 15 United States Code Section 3710a to provide themes that should be covered.  In executing this law, each Federal agency has established its own policy and guidance for CRADA format and content.  There are certain limitations under 3710a that the Navy has adopted as policy for the creation of CRADAs.  The Navy Standard CRADA and approved alternative Articles reflect this policy or create local policy.  A CRADA that deviates from the conditions of the Standard is called a Non-Standard CRADA and must conform to Navy policy.  Both forms of CRADA are required to have local legal review before signature, and the local laboratory is fully responsible for its contents.  When registering a CRADA with the Office of Naval Research (ONR), a description of any changes differing from the Standard is required.

The NSCRADA template is designed as an agreement between one Navy laboratory and one U.S. commercial entity.  Approved alternative paragraphs are provided in this instruction for the case in which the Non-Navy Collaborator is a U.S. entity that is a State or local government organization, a public or private foundation, or a nonprofit organization, including a college or university.  Any Navy laboratory can agree to revised clauses to the NSCRADA with the Non-Navy Collaborator without prior approval by ONR, subject to local legal review. The laboratory assumes responsibility for changes to the NSCRADA.

A CRADA will be considered “Standard” if the following conditions are met.

1. The CRADA template is used WITHOUT MODIFICATION to the Articles listed below or uses approved alternative language for a collaborator who is a State or local government, a public or private foundation, or a nonprofit organization, including a college or university.

· Article 1 (Definitions)

· Article 7 (Intellectual Property)

· Article 8 (Tangible Property)

· Article 9 (Liability)

· Article 10 (General Provisions)

· Article 11 (Modifications and Notices)

· Article 12 (Surviving Provisions)

2. The CRADA is with only one Non-Navy Collaborator.

3.
The Non-Navy Collaborator is:

(a) a U.S. entity: i.e. company, State or local government, public or private foundation, or nonprofit organization, including a college or university;

(b) not a consortium;

(c) not a venture capitalist;

(d) not directly or indirectly controlled by a foreign company or government (FOCI) (Executive Order 12591, Section 4.(a)).

4. The Non-Navy Collaborator does not provide more than $1,000,000 to the Navy Collaborator over the life of the CRADA.

5. The original CRADA duration is three years or less.  A CRADA may be extended beyond three years by amendment with appropriate review.

6. The NSCRADA is not used for an agreement with an intermediary or technology “broker” for technology transfer or patent licenses.

SIGNATURE AUTHORITY

Each Federal agency may authorize the director of any of its Federal laboratories to enter into a CRADA (15 USC 3710a). The Secretary of the Navy (SECNAV), Head of the Department of the Navy (DON), has delegated authority for technology transfer to the Chief of Naval Research (CNR), (10 USC 5022).  In turn, the CNR has allowed, under SECNAVINST 5700.16A dated 7 March 2000, the Heads of Naval laboratories to conduct technology transfer on behalf of DON.  The Head of a DON laboratory is the Commanding Officer and has the authority to enter into a CRADA and sign such Agreements for the DON provided that: 
(a) 
The following qualifications are met:

1. Procedures are established for entering into CRADAs.

2. Personnel with training or experience in technology transfer are designated to be responsible for implementing the procedures.

3. A single point of contact for interface with the Office of Naval Research (ONR) is sent to ONR.

4. Personnel responsible for implementing the procedures receive at least eight hours of training in technology transfer every year.

(b) Legal review is obtained prior to entering into an agreement to ensure that the CRADA conforms to all statutes, regulations, Executive Orders, and binding instructions issued within DoD.

(c) Reports and executed copies of CRADAs are submitted as directed by ONR.

(d) Review is obtained from the U.S. Trade Representative and the appropriate Navy Foreign Disclosure Official for all CRADAs with entities that are directly or indirectly controlled by a foreign company or government, as required by Executive Order 12591, Section 4(a).

Instruction 5700.16A also authorizes all DON laboratories and technical activities to enter into CRADAs that deviate from the standard agreement. In such cases, a written explanation of the reasons for the deviation shall be prepared and local legal review obtained prior to entering into the nonstandard CRADA.  The Naval laboratory assumes responsibility for any result caused by any deviation from the NSCRADA language. Copies of the explanation and review are to be attached to the copies provided to ONR.

NOTE:  If a nonstandard CRADA is negotiated and approved by local authority, you MUST change the word “STANDARD” to “NONSTANDARD” on the Title page and the Top of page 1.

The instruction in its entirety is available at the following webpage:

http://www.onr.navy.mil/sci_tech/industrial/SecNavInst5700.16A TT.PDF
INSTRUCTIONS IN BRACKETS
Bolded text in brackets, e.g. [ xyz ], indicates text that is to be replaced when preparing a draft CRADA. Bracketed text in bold italics, e.g. [xyz], are instructional notes to be deleted entirely when drafting a CRADA. In the final document, all bracketed text in the CRADA template is to be replaced or deleted as required.

The phrases [Navy Collaborator] and [Non-Navy Collaborator] are to be replaced with the full name of each Collaborator, together with its accepted acronym or abbreviation in parentheses, in the following locations:

1. Title page.

2. Top of page 1, in the heading “STANDARD NAVY COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT BETWEEN...”.

3. Paragraph 1 of the PREAMBLE (page 1).

4. Article 7.1.1.3.2 and 7.1.1.3.3: In markings used to mark Proprietary Information, Restricted Access Information, or Data subject to 35 USC 205.

5. Article 7.2.3: In the required copyright statement.

6. Title page of Appendix A (Statement of Work)

Use the acronym or abbreviation for all other references to [Navy Collaborator] and [Non-Navy Collaborator], including in the Table of Contents.

The variables in the Agreement Number on the title page represent the following: 

NCRADA

=
Navy-issued CRADA

XXXXXXXXX

=
accepted acronym of issuing Navy activity

YY


=
last two digits of Calendar Year issued

ZZZ


=
three digit serial numbering starting


at 001.  Do not restart at 001 in each

new year.  This should be a sequential 

numbering of all CRADAs entered into

by a given Navy activity.

STATEMENT OF WORK
A separate Statement of Work (SOW) is Appendix A of the CRADA.  The SOW is divided into separate sections that list tasks to be performed solely by each Collaborator as well as those to be performed jointly, if applicable, and is intended to clearly state the exact responsibilities of each Collaborator.  The SOW should give sufficient detail to allow the Collaborators, and if necessary an outside party, to understand and know who will do what, when and where.  The SOW is not releasable to the public (Article 10.5).

REPORTING REQUIREMENTS

ONR REGISTRATION
Within TEN (10) days after the CRADA has been signed, you MUST provide ONR the following items:

1. One hardcopy of the signed CRADA.

2. One electronic copy of the final CRADA. (E-mail to grovesn@onr.navy.mil OR send on a 3-1/2" computer diskette).

3. Summary Page.

Mail hardcopies to:

Office of Naval Research

Detachment for Industrial and Corporate Programs Office

Ballston Centre Tower 2, ONR 36B

800 North Quincy Street, Room 106

Arlington, VA 22217-5660

DTTIS REPORTING

Reporting of CRADAs to the Department of Defense is accomplished through the Navy version of the Defense Technology Transfer Information System (DTTIS) database.  Within THIRTY (30) days after the CRADA has been signed, you MUST report the agreement through the Navy DTTIS.  This database is available at http://dttis-onr.rk.anteon.com/.  All Navy Technology Transfer offices should contact Nancy Groves (ONR 362) at 703-696-5991 to register for this database.

HIGHLIGHTS OF REVISION 1 TO THE 5TH EDITION NSCRADA

DATED 1 MAY 2002:

Revisions to the 5TH Edition NSCRADA dated 1 June 2001, are indicated in Blue lettering.  The revised NSCRADA is dated 1 May 2002.

1. TABLE OF CONTENTS, Article 1. DEFINITIONS, page i. 

Added new definition title as follows:

1.1. “Controlled Unclassified Information (CUI)”. 

2. TABLE OF CONTENTS, Article 1. DEFINITIONS, page i. 

Added new definition title as follows:

 1.8  “Exclusive License ”. 

3. TABLE OF CONTENTS, Article 1. DEFINITIONS, page ii. 

Added “CUI” in title of article 7.1.1.3.4

Data That are Classified Information, CUI, MCT, or Otherwise Restricted

4. PREAMBLE, page 1.

First paragraph, line 5 deleted “both” and added “the” as follows:

….shall be binding upon the Collaborators and their assignees according to the clauses and…

5. Article 1.  DEFINITIONS, page 1.

First paragraph, changed language to read as follows:

As used in this Agreement, the following terms shall have the meanings defined below, which are equally applicable to both the singular and plural forms of nouns or any tense of verbs.

6. Article 1.  DEFINITIONS, page 2. 

1.4, added definition as follows:

1.4 “Controlled Unclassified Information (CUI)” means Government Data, Information, or materials provided to or resulting from this Agreement that may be export controlled, sensitive, for official use only, or otherwise protected by law, executive order, or regulation.

7. Article 1.  DEFINITIONS, page 2.
1.8, added definition as follows:

1.8  “Exclusive License” means the grant by the owner of Intellectual Property of the exclusive right to make, use, or sell a patented invention.

8. Article 1. DEFINITIONS, page 2.

1.13, last line, added “Protection” as follows:

…may be patentable under the Plant Variety Protection Act. (15 USC 3703(9))


9. Article 1. DEFINITIONS, page 3.

1.16, added “in the Militarily Critical Technologies List” as follows: 

…those technologies identified in the Militarily Critical Technologies List and under the Export Administration Act of 1979, as amended.

10. Article 3.  RESPONSIBILITIES, article 3.1, page 4.

Second line, deleted  “Principal Investigator” to read as follows:

…the program guidance of [name], PI, [Navy Collaborator] Code [supply organizational code…

11. Article 3.  RESPONSIBILITIES, article 3.3, page 4.

Added instruction as follows:

 [This is the place to add any special security requirements for personnel doing Cooperative Work at the Collaborators’ facilities.  If the Cooperative Work covers unclassified Military Critical Technology (MCT), the non-Government Collaborator must be certified to handle MCT data.   MCT data must be controlled in accordance with the International Trade in Arms Regulations (ITAR).  MCT certification is established using DD Form 2345, called an “Export-Controlled DoD Technical Data Agreement”.  If the Cooperative Work covers classified topics, a security clearance must be put in place for the Non-Navy Collaborator’s facilities and personnel using a DoD Contract Security Classification Specification, DD Form 254, completed through [Navy Collaborator]’s Security Office. Refer to the CRADA Handbook.]
12. Article 4.  REPRESENTATIONS AND WARRANTIES, article 4.1.2, page 5.

Second line, added “and technology transfer” and changed “mission” to plural as follows:

…consistent with the [specify the appropriate mission area] and technology transfer missions of…

Third line, deleted “(15 USC 3710a(e))” and inserted “(15 USC 3710a)”.

13. Article 4.  REPRESENTATIONS AND WARRANTIES, article 4.3.2, page 6.

Fifth line, added “exporting” and “is” to read as follows:

….Department of Defense policy.  The exporting Collaborator is responsible for obtaining any…

14. Article 5.  FUNDING, article 5.2, page 7.

First paragraph, eighth line, added “of mailing date of notice” to read as follows:

…cure the default within fifteen (15) days of mailing date of notice, [Navy Collaborator] may…

Second paragraph, first line and second lines, changed language to read as follows:

Funds that [Non-Navy Collaborator] paid under Article 5.1 and that [Navy Collaborator] has not obligated or expended at the time…

15. Article 5.  FUNDING, article 5.3, page 7.

Last line, added “that it” as follows:

….against any funding that it provided to [Navy Collaborator].

16. Article 6. REPORTS AND PUBLICATIONS, article 6.3, page 8.

First paragraph, third line, added “CUI” as follows:

…Information, Government Classified Information, CUI, or MCT Information is released and that…

Second paragraph, seventh line, changed language to read as follows: 

…mutually agreed to by the Collaborators. If a Collaborator objects to the release of Information on the grounds that the Information is Proprietary Information, Restricted Access Information, or Information whose dissemination is restricted by U.S. security laws or regulations, the disclosure shall be postponed until the Information no longer meets the definitions of Proprietary Information, Restricted Access Information, or is no longer covered by U.S. security laws or regulations.

17. Article 7. INTELLECTUAL PROPERTY, article 7.1.1.3.2 (a), (b), (c), page 10.

Changed language to read as follows: 

(a)  For Non-Subject Data that are Proprietary Information, the 

marking shall read:

 “PROPRIETARY INFORMATION OF [Non-Navy Collaborator] – [Navy  Collaborator] MAY USE ONLY FOR PURPOSE OF CRADA NUMBER “NCRADA - [Navy Collaborator]-[last two digits of CY]-[lab CRADA sequence number]”;

(b) For Subject Data that are Proprietary Information, the 

marking shall read:

“PROPRIETARY INFORMATION OF [Non-Navy Collaborator] - GOVERNMENT HAS GOVERNMENT PURPOSE RIGHTS UNDER CRADA NUMBER “NCRADA - [Navy Collaborator]-[last two digits of CY]-[lab CRADA sequence number]”;

(c) For Data that are Restricted Access Information, the marking 

shall read:

“RESTRICTED ACCESS INFORMATION – PROTECT IN ACCORDANCE WITH CRADA NUMBER  “NCRADA - [Navy Collaborator]-[last two digits of CY]-[lab CRADA sequence number]” UNTIL [INSERT DATE: Insert negotiated date not to exceed five (5) years from the generation of a Restricted Access Information document]”.

18. Article 7. INTELLECTUAL PROPERTY, article 7.1.1.3.4, page 10.

Title, added “CUI” as follows:

Data That are Classified Information, CUI, MCT, or Otherwise Restricted

Paragraph, second line, added “CUI” as follows:

…Classified Information, CUI, MCT, or otherwise restricted by U.S. security or export control laws…
Added Instruction as follows:

[Note to ORTA: No standard marking is provided. Marking will vary according to the type of Data provided and should be consistent with Navy Collaborator’s marking regulations and policies.]

19. Article 7. INTELLECTUAL PROPERTY, article 7.1.1.4, page 11.

Third paragraph, first line, added “CUI” as follows:

Classified Information, CUI, MCT, or otherwise restricted…
20. Article 7. INTELLECTUAL PROPERTY, article 7.1.1.5, page 11.

Second, fifth and seventh lines, added “CUI” as follows:

…marked CUI, Proprietary Information of [Non-Navy Collaborator] or Restricted Access…

…shall protect Data that are properly marked CUI, Proprietary Information of [Non-Navy…

…marked Data meet the definition of CUI, Proprietary Information or Restricted Access…

Eighth line, added “such” as follows:

…Information.  Prior to release of any such Data, [Navy Collaborator] shall promptly notify [Non-…

21. Article 7. INTELLECTUAL PROPERTY, article 7.3.5, page 13.

First and second lines, added “as defined in Article 7.3.1” as follows:

The Collaborator owning the trademark or service mark as defined in Article 7.3.1, shall grant…

22. Article 7. INTELLECTUAL PROPERTY, article 7.4.1.3, page 14.

Paragraph, last line, deleted the word “employee(s) and added the word “inventor(s) as follows:

…receiving the Invention Disclosure from its inventor(s).

23. Article 7. INTELLECTUAL PROPERTY, article 7.4.4.1, page 14.

Second paragraph, first line, added “such” as follows:

Notwithstanding such primary responsibility, by mutual…

24. Article 7. INTELLECTUAL PROPERTY, article 7.4.4.6, page 15.

Second paragraph, first and second lines, added language to read as follows:

In the event both Collaborators decline to file a Patent Application on a Subject Invention, [Non-Navy Collaborator] may, at its sole discretion…

25. Article 7.  INTELLECTUAL PROPERTY, article 7.4.7, page 16.

Added Instruction as follows:

[The following Article 7.4.8 is to be used for a Non-Navy Collaborator that is “not” directly or indirectly foreign owned, controlled, or influenced (FOCI).  For FOCI organizations identified as such in Article 4.2.1, use the appropriate alternative to Article 7.4.8 listed in the CRADA Handbook under “MODIFICATIONS FOR CRADAs WITH A FOCI ENTITY”.]

26. Article 7.  INTELLECTUAL PROPERTY, article 7.4.8.1, pages 16 and 17.

Changed (a) and (b) and added new (c) and (d) as follows:

[Non-Navy Collaborator] is in default for failure to make payment as agreed in

Article 5; or 

The Agreement is terminated unilaterally by [Non-Navy Collaborator]; or
(c)  [Non-Navy Collaborator] fails to perform according to the Statement of Work (Appendix A); or

(d) [Non-Navy Collaborator] becomes a foreign owned, controlled, or influenced (FOCI) organization that does not qualify under the requirements of Executive Order 12591, Section 4(a).

27. Article 7. INTELLECTUAL PROPERTY, article 7.4.8.2, page 17.

Changed paragraph language to read as follows:

[Navy Collaborator] shall terminate any nonexclusive license to a Subject Invention granted under this Agreement if [Non-Navy Collaborator] becomes a FOCI organization that does not qualify under the requirements of Executive Order 12591, Section 4(a).

28. Article 7.  INTELLECTUAL PROPERTY, article 7.6, page 18.

Paragraph deleted.  Changed language as follows:

Each Collaborator shall allow the other Collaborator to practice any of its Non-Subject Inventions for the purpose of performing the Cooperative Work.

No license, express or implied, for commercial application(s) is granted to either Collaborator in Non-Subject Inventions by performing the Cooperative Work.

For commercial application(s) of Non-Subject Inventions, a license must be obtained from the owner.

29. Article 9.  LIABILITY, article 9.2, page 19.

Changed paragraph language to read as follows:

[Non-Navy Collaborator] is solely responsible for its actions and the actions of those acting for [Non-Navy Collaborator] in the performance of this Agreement and for any damages that may arise from any suit, action, or claim, and for any costs from or incidental to any suit, action, or claim, including but not limited to settlement and defense costs.  Further, [Non-Navy Collaborator] agrees that in any suit, action or claim brought by anyone not a party to this Agreement based on actions of [Non-Navy Collaborator], [Non-Navy Collaborator] shall not pursue any actions to enter the Government as a party in such suit, action or claim unless the Government has some liability under the Federal Tort Claims Act.  

30. Article 10.  GENERAL PROVISIONS, article 10.2.4.2, page 21.

Deleted existing paragraph and added new paragraph to read as follows:

If payments or installment payments are to be made as stated under Article 5, [Navy Collaborator] will not start or continue cooperative work until payments or installment payments are received.

31. Article 10.  GENERAL PROVISIONS, article 10.2.5, page 21.

Third line, deleted “his/her” and added “the official’s” as follows:

…executing official of this Agreement or the official’s successor having the authority to bind the…

32. Article 10.  GENERAL PROVISIONS, article 10.5

Changed language to read as follows:

This Agreement, without funding information (Article 5) and Appendices, may be released to the public.

33. Article 14.  SIGNATURES, page 24.

In signature block “For the Department of the Navy”, first line, deleted “15 U.S. Code 10(a) and inserted 15 USC 3710a.

In the sample “Amendment” contained in the “Instructions” the following changed:

Deleted “the” in the signature block to read “For the [Non-Navy Collaborator] 
In signature block “For the Department of the Navy”, first line, deleted “15 U.S. Code 10(a) and inserted 15 USC 3710a.

HIGHLIGHTS OF PRIMARY MODIFICATIONS TO THE 5TH EDITION NSCRADA 

DATED 1 JUNE 2001:

The 5th Edition NSCRADA is a complete revision over the 4th Edition in an effort to close loopholes and remove areas of ambiguity or uncertainty.  The following are the primary modifications that have been made:

1. The former Introduction (Article 1) and Background (Article 3) have been combined and renamed PREAMBLE.  

2. The former Summary (Article 2) has been removed from the formal agreement altogether.  An executive summary that very briefly describes the objectives and how those will be accomplished should still be prepared.  The summary should be approved for public release and provided as part of the Summary Page to ONR along with the signed CRADA.  The Summary Page should include the following:

· Full names and acronym or abbreviation of Navy Collaborator and Non-Navy Collaborator 

· CRADA number

· CRADA Title

· Executive Summary

· Navy Collaborator Principal Investigator name, Navy Code, and phone number

· Non-Navy Collaborator Principal Investigator name and phone number

· Type of Collaborator (e.g. corporation, small/large business, U.S./foreign, university)

· Duration

· Effective Date

· Funding and Payment Schedule (if applicable)

3. The following Definitions (4th Edition Article 4, 5th Edition Article 1) have been added:

· Classified Information

· Collaborator (replacing Party)

· Cooperative Work (replacing Cooperative Research)

· Effective Date

· Government Purpose Rights (replacing Government Purpose License Rights)

· Information

· Intellectual Property

· Invention Disclosure

· Militarily Critical Technologies (MCT)

· Non-Subject Data

· Non-Subject Invention

· Tangible Property

4. “SCOPE AND RESPONSIBILITIES” (4th Edition Article 6) is now simply “RESPONSIBILITIES” (5th  Edition Article 3).  

5. “REPRESENTATIONS AND WARRANTIES” (4th Edition Article 7, 5th Edition Article 4). A number of modifications have been made that primarily reorganize the existing clauses, including the addition of a new subarticle, “Joint Representations”, which includes the warranty disclaimer and the 

statement that both Collaborators shall use information in accordance with national security and export control laws.

6.  “FUNDING” (4th Edition Article 8, 5th Edition Article 5).  In the case of Agreements under which the Non-Navy Collaborator provides funds to the Navy Collaborator, the subarticle on “Insufficient and Excess Funds” (5th Edition Article 5.2) includes provisions for what happens if the Non-Navy Collaborator fails to make a payment.  That is, the Navy Collaborator will notify the Non-Navy Collaborator that they are in default and will give them 15 days to cure their default status.  If they fail to do so, the Navy Collaborator may proceed to terminate the CRADA and may cancel any option for an exclusive license or terminate any exclusive license to a Subject Invention granted under the CRADA.

7. “No New Commitments” (5th Edition Article 5.3) has been moved from “GENERAL PROVISIONS”  (4th Edition Article 13.2.5.3). 

8. “Agreement to Confer Prior to Publication or Public Disclosure” (4th Edition Article 9.3, 5th Edition Article 6.3) has been expanded to include the following:

(a) minimum and maximum time periods for review prior to public disclosure.

(b) definition of what constitutes “disclosure”.

(c) what happens if the reviewing Collaborator objects on the grounds that patent rights will be compromised, or Proprietary Information, Restricted Access Information, or Information protected by national security laws will be disclosed.

5th Edition Article 6.4 (4th Edition Article 9.4) deals solely with disclosure of Classified or otherwise restricted Data.  Disclosure of MCT is now covered in Article 6.3.

9. “INTELLECTUAL PROPERTY” (4th Edition Article 10, 5th Edition Article 7) has been entirely reorganized and largely rewritten.  

The Article on Data (5th Edition Article 7.1) is divided into subarticles on general provisions applying to all Data (including ownership, marking, and protection), Subject Data, and Non-Subject Data.


The copyright license to the Government (5th Edition Article 7.2.2) has been expanded from Government purpose to any purpose, as long as use is consistent with Data rights under the CRADA. 


A new Article (Article 7.3) on Trademarks and Service Marks has been added.

The following additions and modifications have been made to the Article on Subject Inventions and patent rights (4th Edition Article 10.3, 5th Edition Article 7.4):

(a) Requirement that the Collaborators instruct employees to file Invention Disclosures.

(b) Explicit requirement that Invention Disclosures be filed with both employers in the case of Subject Inventions jointly Made by inventors from both Collaborators.

(c) Obligation to provide copies of all Invention Disclosures related to a Subject Invention within 60 days (previously each Collaborator was to notify the other within 90 days).

(d) The Collaborators will confer to determine if an Invention Disclosure represents a Subject Invention.

(e) A time limit has been added for filing a Patent Application once a Subject Invention has been disclosed.  The responsible Collaborator shall file an application 60 days before any bar date or one year from disclosure, whichever comes first.  If the responsible Collaborator fails to file on time, the other Collaborator shall be allowed to take control after giving written notification.

(f) Similarly, if the responsible Collaborator fails to meet a filing deadline for prosecution of a Patent Application or maintenance of a patent 60 days prior to the deadline, then the other Collaborator may take action.

(g) As in the 4th Edition, the exclusive license option (5th Edition Article 7.4.6) shall be exercised within 180 days, however, under the 5th Edition, the Non-Navy Collaborator must execute the exclusive license within an additional 180 days, unless another time period is agreed to by the Collaborators, or the Invention will be made available to the public.

(h) Article 7.4.8 covers cancellation of licenses and license options to Subject Inventions. An exclusive license may be terminated or an option for an exclusive license may be cancelled if the Non-Navy Collaborator fails to make a payment or unilaterally terminates the CRADA.  If the Non-Navy Collaborator becomes a FOCI or becomes owned or controlled by a different FOCI, any nonexclusive or exclusive license shall be terminated and any option for an exclusive license shall be cancelled if an objection is made pursuant to Executive Order 12591, Section 4(a).

(i) Article 7.5 covers Non-Subject Inventions and includes an optional subarticle listing background Inventions owned by each Collaborator.

(j) Article 7.6 states explicitly that no license is required from either Collaborator to perform the Cooperative Work.

10. 4th Edition Article 11 is 5th  Edition Article 8. The Article  has been somewhat revised and is renamed “TANGIBLE PROPERTY”.

11. “LIABILITY” (4th Edition Article 12, 5th Edition Article 9) has been revised to include subarticles on Government liability, Non-Navy Collaborator liability, and Force Majeure.  The 4th Edition subarticle in which the Non-Navy Collaborator was required to indemnify the Government has been deleted.

12. Amendment, Terminations, and Notices have been taken out of “GENERAL PROVISIONS” (4th Edition Article 13, 5th Edition Article 10) and put in a new separate Article (Article 11) called “MODIFICATIONS AND NOTICES”.  Notices pertaining to patents are to be sent to and from the patent counsel to be identified by each Collaborator.  Notices may be sent by courier (e.g. FedEx) in addition to certified mail, return receipt requested.

13. “SIGNATURES” (4th Edition Article 16, 5th Edition Article 14) has been modified to state that the signatories have the authority to bind a Collaborator to the Agreement.  The same signature format should be used in any Amendment to a CRADA.

APPROVED ALTERNATIVE ARTICLES

A standard CRADA may be entered with a U.S. entity that is a State or local government, a public or private foundation, a non-profit organization (including a college or university), or an individual.  If the Non-Navy Collaborator is one of the above, select the appropriate alternative paragraph from those given below.

PREAMBLE
The first sentence refers to the “corporate headquarters” address for the Non-Navy Collaborator.  The following may be used as a substitute phrase:

(a)
For a State or local government entity, substitute “government offices”.

(b)
For a public or private foundation that is not a corporation, substitute “administrative headquarters”.
(c)
For a college or university, substitute “administrative offices”.

ARTICLE 4.2.1

The NSCRADA template Article 4.2.1 reads as follows:

“[Non-Navy Collaborator] is not directly or indirectly controlled by a foreign company or government (Executive Order 12591, Section 4 (a)). [Non-Navy Collaborator], as of the Effective Date of this Agreement, is a corporation duly organized, validly existing, and in good standing under the laws of [indicate State or Commonwealth].”

(a) For a State or local government entity, substitute the following.

“[Non-Navy Collaborator] is not directly or indirectly controlled by a foreign company or government (Executive Order 12591, Section 4 (a)).  [Non-Navy Collaborator], as of the Effective Date of this Agreement, is a [State or local] government entity duly organized, validly existing, and in good standing under the Constitution laws of the [indicate State or Commonwealth].” 


(b)
For a  U.S. public or private foundation that is not a corporation, substitute the following.

“[Non-Navy Collaborator] is not directly or indirectly controlled by a foreign company or government (Executive Order 12591, Section 4 (a)).  [Non-Navy Collaborator], as of the Effective Date of this Agreement, is an organization duly registered, validly existing, and in good standing under the laws of [indicate State or Commonwealth].”
(c)
For a U.S. college or university, substitute the following.

“[Non-Navy Collaborator] is not directly or indirectly controlled by a foreign company or government (Executive Order 12591, Section 4 (a)).  [Non-Navy Collaborator], as of the Effective Date of this Agreement, is a [college or university] duly organized, validly existing, and in good standing under the laws of [indicate State or Commonwealth].”
ARTICLE 4.2 3

The NSCRADA template Article 4.2 3 reads as follows.

“The Board of Directors and stockholders of [Non-Navy Collaborator] have taken all actions required by law, its Certificate or Articles of Incorporation, its bylaws or otherwise, to authorize the execution and delivery of agreements, such as this Agreement.” 

(a) For a State or local government entity, substitute the following.

“The government officials of [Non-Navy Collaborator] have taken all actions required by law in the [indicate State or Commonwealth] to authorize the execution and delivery of agreements, such as this Agreement.”

(b) For a U.S. public or private foundation that is not a corporation, substitute the following.

“The [Board of Directors or equivalent] of [Non-Navy Collaborator] have taken all actions required by law, its Charter, its bylaws, or otherwise, to authorize the execution and delivery of agreements, such as this Agreement.”

(c) For a U.S. college or university, substitute the following.

“The [Board of Regents or equivalent] of [Non-Navy Collaborator] have taken all actions required by law or otherwise, to authorize the execution and delivery of agreements, such as this Agreement.”

ARTICLE 5

If the Navy Collaborator or both Collaborators will be funded by another Government agency (e.g. DARPA), use the following alternative for Article 5.


“5.1 Funding source

Each Collaborator will fund its own efforts.

[Navy Collaborator]’s participation in this Agreement is contingent upon its receipt of funds from [Government sponsoring agency] via Military Interdepartmental Procurement Request (MIPR) number XXXXX (italicized text is optional or may be modified for the specific CRADA) in accordance with Article 5.2.


5.2 Related Payments


Funding to support [Navy Collaborator]’s effort as described in the Statement of Work (Appendix A) will be provided directly by [Government sponsoring agency] in accordance with the payment schedule below:


[Government sponsoring agency] shall provide one (1) payment of X thousand dollars ($X,000) to [Navy Collaborator] within fifteen (15) days after this Agreement has been signed by both Collaborators.


[Insert additional payments, if appropriate.]

The total funded amount shall be X thousand dollars ($X,000).


If [Government sponsoring agency] fails to provide payment with fifteen (15) days after its due date, then [Navy Collaborator] may proceed to terminate the Agreement under the terms of Article 11.2.” 
MODIFICATIONS FOR CRADAS WITH A FOCI ENTITY

If the Non-Navy Collaborator is directly or indirectly owned or controlled by a foreign company or government (FOCI), the CRADA is considered nonstandard. There are many categories of FOCI entities, such as universities, companies, and U.S. subsidiaries of foreign companies.  Article 4.2.1 must be revised appropriately for each case.  The following are suggested alternatives for Article 4.2.1 that may be used in the case of a CRADA with a foreign company or university.  

(a) For a foreign owned, controlled, or influenced corporation, substitute the following.

“[Non-Navy Collaborator] is directly or indirectly controlled by a foreign company or government (Executive Order 12591, Section 4 (a)). [Non-Navy Collaborator], as of the Effective Date of this Agreement, is a corporation duly organized, validly existing, and in good standing under the laws of [indicate country].”

(b) For a foreign owned or controlled college or university, substitute the following.

“[Non-Navy Collaborator] is directly or indirectly controlled by a foreign government (Executive Order 12591, Section 4 (a)). [Non-Navy Collaborator], as of the Effective Date of this Agreement, is a [college or university] duly organized, validly existing, and in good standing under the laws of [indicate country].”

The following Article is to be used in a multiple party CRADA in which [Non-Navy Collaborator (A)] is a U.S. commercial entity and [Non-Navy Collaborator (B)] is a FOCI.

7.4.8.1 
Exclusive Licenses and Exclusive License Option

[Navy Collaborator] may terminate any Exclusive License or cancel any option for an Exclusive License to a Subject Invention granted [Non-Navy Collaborator (A)] under this Agreement in the event that:

(a) [Non-Navy Collaborator (A)] is in default for failure to make payment as agreed in Article 5; or

(b)
the Agreement is terminated unilaterally by [Non-Navy Collaborator (A)]; or,

(c) 
[Non-Navy-Collaborator (A)] fails to perform according to the Statement of Work (Appendix A); or

(d) [Non-Navy Collaborator (A)] becomes a foreign owned, controlled, 

or influenced (FOCI) organization that does not qualify under the requirements of Executive Order 12591, Section 4(a).

[Navy Collaborator] may terminate any Exclusive License or cancel any option for an Exclusive License to a Subject Invention granted [Non-Navy Collaborator (B)] under this Agreement in the event that:


(a)
[Non-Navy Collaborator (B)] is in default for failure to make payment as agreed in Article 5; or

(b)
the Agreement is terminated unilaterally by [Non-Navy Collaborator (B)]; or,

(c) 
[Non-Navy-Collaborator (B)] fails to perform according to the Statement of Work (Appendix A); or


(d)
[Non-Navy Collaborator (B)] becomes a different foreign owned, controlled, or influenced (FOCI) organization that does not qualify under the requirements of Executive Order 12591, Section 4(a).

AMENDMENTS

Amendments to the CRADA are allowed under the Article 11.1.  The Office of Naval Research approved format for Amendments is on the following page.

[INSERT AMENDMENT NUMBER, i.e., FIRST, SECOND, etc.] 

AMENDMENT OF

COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT

BETWEEN

[INSERT COMMAND NAME OF NAVY COLLABORTOR]

AND

[INSERT FULL NAME OF NON-NAVY COLLABORATOR]

The [Navy Collaborator] (Abbreviation of Command Name) and FULL NAME OF [Non-Navy Collaborator] (Abbreviation of Non-Navy Collaborator), agree to amend the Cooperative Research and Development Agreement (CRADA) entitled “[INSERT SUBJECT OF CRADA FROM COVER PAGE]”, NCRADA Number [USE NUMBER FROM CRADA COVER PAGE] by [DESCRIBE HOW YOU ARE CHANGING THE CRADA]. 

1. [Navy Collaborator] and [Non-Navy Collaborator] agree to amend Article ______ to read as follows:

[INSERT THE ENTIRE TEXT OF THE AMENDED ARTICLE]

[LIST EACH AMENDED ARTICLE SEPARATELY]

2.
All other terms and conditions of the Agreement remain in effect.

For the [Non Navy Collaborator]:
I, the undersigned, am duly authorized to bind [Non-Navy Collaborator] to the Amendment(s) of this Agreement and do so by affixing my signature hereto.

Entered into this ______ day of 20__.

By:

Title:

For the Department of the Navy:

I, the undersigned, by 15 USC 3710a and Navy regulations, am duly authorized to bind the U.S. Navy to this Agreement and do so by affixing my signature hereto.

Entered into this _______ day of 20__.

By:

Title:

Navy Organization:

SECTION V

EXAMPLES

V – 1

NONDISCLOSURE AGREEMENTS

COASTAL SYSTEMS STATION, DAHLGREN DIVISION

NAVAL SURFACE WARFARE CENTER

NONDISCLOSURE AGREEMENT

01 – ND – NSWCDDCSS – XXX

This Agreement is entered into by [insert name, organization, and address], (hereafter the Recipient) for the benefit of the Government of the United States of America (hereafter the Government) in consideration of disclosure by the government, as represented by the Coastal Systems Station, Dahlgren Division, Naval Surface Warfare Center (NSWCDDCSS) Naval Sea Systems Command, Department of the Navy, of data collected by the United States Government. 

NSWCDDCSS is the holder of [specify what type of information is being offered by the Government, i.e., sonar data, CAD/CAC algorithms, XYZ sensor etc.] in which the Government owns or may own a right or interest.

Recipient is desirous of obtaining advance information concerning [ specify precise exchange item]  for the purpose of evaluation.  Recipient hereby agrees, in consideration of disclosure to recipient of such information by NSWCDDCSS, to protect such information in accordance with the terms and conditions of this Agreement.

Recipient agrees that it will use the information for purposes of evaluation only, and that it will disclose the information only to the Recipient’s employees and associates who have a need to know the information for such purposes and who are under an obligation to the Recipient not to further disclose to any other person and use it for any other purpose.

All information that is subject to this Agreement shall be in writing and marked with the following legend:

RESTRICTED INFORMATION

This information has been made available in confidence for purpose of evaluation only, and may not be further disclosed, or used for any other purpose, without written authorization from Counsel, Coastal Systems Station, Dahlgren Division, Naval Surface Warfare Center, 6703 West Highway 98, Panama City, Florida 32407-7001.


In the event that Recipient receives an oral disclosure of information that is protectable under this Agreement but has not previously been received in written form, Recipient is under no obligation to hold such orally disclosed information in confidence unless reduced to a writing received by Recipient within one month from the date of oral disclosure and marked with the above identified legend.  Recipient agrees to hold such oral disclosures in confidence under the terms of this Agreement until expiration of the one-month period.


Recipients obligation under this agreement shall remain in effect for a period of five (5) years after the date of execution by recipient, or until release of Recipient from any or all obligations under this Agreement is obtained in writing from Counsel, NSWCDDCSS.  


Recipients obligation under this Agreement shall not extend to: (1) Information that is already in the possession of the Recipient; (2) Information that is available to the public; (3) Information that subsequently becomes available to the public; (4) Information that is subsequently developed within the Recipients organization independently, without knowledge of information subject to this Agreement; and (5) Information that is obtained by Recipient from some another source without restriction.


Recipient agrees that neither the Government nor any person acting on its behalf will be responsible for any injury, damage, or loss of any kind whatsoever fro use of the information provided under this Agreement.


IN WITNESS WHEREOF, Recipient, by its authorized representative, has executed the Agreement.









RECIPIENT






By:
____________________________________






Name: ____________________________________






Title:   ____________________________________






Date:
____________________________________

PERSONNEL INFORMATION

Name    _________________________________________________________________

Organization          ________________________________________________________

Mailing Address  _________________________________________________________



     _________________________________________________________

City  _________________________   State ____________  

Country ______________________    Postal Code (Zip)  _________________________

Email Address  ___________________________________________________________

Office Phone   ___________________  FAX ___________________________________

Social Security Number *  __________________________________________________

Date of Birth  ________________   Place of Birth   ______________________________

US Citizen     Yes    No     (circle the correct response)

INS Number if Naturalized   ________________________________________________

Highest Level Security Clearance Held  _______________________________________

*
Used only if security clearance is needed.

Note:  When the recipient/signatory of this Agreement is another Government Agency, its purpose is to give notice and to give record of the date of transfer.  The notice is  to handle the information as Government proprietary pending patent filings and any commercial actions being undertaken.

V – 2

ARTICLE 2.   OBJECTIVES

Example 1 – Article 2. OBJECTIVES

The objective of this CRADA is to produce a low cost, portable, battery-operated, GPS, station-keeping buoy prototype. The buoy will be capable of carrying an array of sensors including but not limited to a broad-band hydrophone.  The buoy will receive position updates using a GPS receiver. The buoy will station-keep as programmed.  The sensor data and the current buoy position will be telemetered to a remote receiver.

The buoy must be capable of deployment from a ship-of-opportunity without the use of a crane. The buoy must operate off batteries for a minimum of eight hours from the time of deployment in up to sea-state 3.  The buoy must maintain position within a 50 meter diameter watch-circle. Position updates from the buoy must be received at a minimum rate of 1 per 10 seconds.

At the end of this agreement, both [Navy  Collaborator] and [Non-Navy Collaborator] will have a 

prototype design for a station-keeping, GPS buoy.  [Navy Collaborator] will use a field of such buoys to establish a portable tracking range for broad use including ballistic impact signature detection and tracking.  The buoys will also have commercial uses in oceanographic studies, and in the oil industry.

Example 2 – Article 2. OBJECTIVES

Due to public health concerns, large diesel engines, including diesel engines used for Navy applications such as powering tugboats and generating auxiliary power, commercial transportation applications, and stationary diesel engines used for generating electric power, have recently become the subject of increasingly stringent Environmental Protection Agency (EPA) regulations.  For example, there may be a relationship between diesel emissions and asthma. These strict new regulations will apply to Navy tugboats and commercial transportation vehicles including railroad locomotives.  Regulations include limitations on the emission of oxides of nitrogen and particulates.  In addition to the increased regulation of diesel emissions, volatility in the price of diesel fuel has increased the price of diesel fuel for Naval applications.

The purpose of this CRADA is to perform the initial experiments that will ultimately lead to the development of a control system for large diesel engines, ensuring compliance with EPA, Knox emission standards while optimizing diesel fuel economy.  Work will begin with the evaluation of an experimental NO  sensor that will form the heart of a diesel engine control system.  The [Navy Collaborator] Diesel Engine Test Facility (DEFT) will be used to determine if Ion Mobility Spectrometry (IMPS) with an appropriate NO converter will function adequately as a control system sensor.  The U.S. Navy must reduce emissions output from internal combustion engines on the next generation of ships.  Therefore, new, affordable, and reliable emission technology will be developed to monitor and eventually control engine performance.

Evaluating this sensor system will leverage ongoing diesel engine emissions research work now underway at [navy Collaborator] and [Non-Navy Collaborator].  Hopefully, this sensor will respond to NO   emissions over a wide range NOx concentrations and its performance will not be significantly degraded by co-existing gases in diesel exhaust.  The IMS system will be compared with a conventional NOx measurement technique in order to evaluate its performance.  [Navy collaborator[ wioll have a chance to assess the sensor for Navy applications during these tests.  [Non-navy Collaborator] will attempt to secure patents ondetails of the system suchas NO No2 conversion device.  [Non-navy collaborator] intends to make the device available commercially.

V – 3

ARTICLE 5.   FUNDING 
5.1 Payment Schedule – Example 1

[Non-Navy Collaborator] agrees to pay [Navy Collaborator] the following 

fees/costs in accordance with the payment schedule below:

(1) $X,000 within thirty (30) days of the execution of this Agreement.

(2) An additional increment of $X,000 no later than four (4) months from the date of execution of this Agreement.

(3) An additional increment of $X,000 no later than seven (7) months from the date of execution of this Agreement.

(4) An additional increment of $X,000 no later than nine (9) months from the date of execution of this Agreement.

(5) An additional increment of $X,000 no later than twelve (12) months from the date of execution of this Agreement.

Checks will be payable to:

[Specify endorsement. Do not specify an individual by name but rather an organization (or job title or function) that has the requisite authority to receive funds for the Navy.]



Each check and its cover correspondence shall refer to Navy CRADA number “NCRADA-[Navy Collaborator]-[last two digits of CY]-[lab CRADA sequence number].”



Checks will be mailed to:

[Specify address, including the name of the authorized recipient, title, and appropriate organizational code.]

5.2 Payment Schedule – Example 2

[Non-Navy Collaborator] agrees to pay [Navy Collaborator] the following 

fees/costs in accordance with the payment schedule below:

(a) [Non-Navy Collaborator] shall provide one (1) payment of $X,000 

dollars to [Navy Collaborator] within fifteen (15) days after the CRADA has been signed by both parties.

(b)
[Non-Navy Collaborator] shall provide one (1) payment of $X,000 

dollars to [Navy Collaborator] after [Navy Collaborator] has completed its task 1A, but no more than four (4) months after the CRADA has been signed by both parties.

(c)
[Non-Navy Collaborator] shall provide one (1) payment of $X,000 

dollars to [Navy Collaborator] after [Navy Collaborator] has completed its task 1B, but no more than eight (8) months after the CRADA has been signed by both parties.

(d)
[Non-Navy Collaborator] shall provide one (1) payment of $X,000 

dollars to [Navy Collaborator] after [Navy Collaborator] has completed its task 1C, but no more than thirteen (13) months after the CRADA has been signed by both parties.

The total amount that [Non-Navy Collaborator] pays to [Navy Collaborator] shall be $X,000 dollars.

The funded amount will be used to support [Navy Collaborator]’s research as described in the Statement of Work.

Checks will be payable to:

[Specify endorsement. Do not specify an individual by name but rather an organization (or job title or function) that has the requisite authority to receive funds for the Navy.]



Each check and its cover correspondence shall refer to Navy CRADA number “NCRADA-[Navy Collaborator]-[last two digits of CY]-[lab CRADA sequence number].”



Checks will be mailed to:

[Specify address, including the name of the authorized recipient, title, and appropriate organizational code.]
ARTICLE V – 4

APPENDIX A – STATEMENT OF WORK 

STATEMENT OF WORK

BETWEEN

[NAVY COLLABORATOR]

AND

[NON-NAVY COLLABORATOR]

[Navy Collaborator] will be responsible for the following tasks:

1. [Navy Collaborator] will provide the test plan, operational risk management plan, instrumentation plan.
2. [Navy Collaborator] will provide [Non-Navy Collaborator] a shop area to install the CD-NTP system.

3. [Navy Collaborator] will conduct VOC Remediation/Elimination Program at [Navy Collaborator] facilities.  Analysis will include, but not be limited to, evaluation of the developmental remediation system to remove and eliminate VOCs extracted from ground-water clean-up processes.  This developmental system will be analyzed and verified during conduct of the VOC Remediation and Elimination Program Demonstration.  The analysis will improve the Government’s environmental site compliance and will provide technical data to both the Government and Industry for application to other sites.

4. [Navy Collaborator] will provide still photos and personnel to operate the site.

Schedule:

1. Draft Project Plan no later than 30 days after effective date of CRADA.

2. Final Project Plan no later than 30 days after Draft Project Plan.

3. Draft Operational Risk Management Plan not later than 30 days after the effective date of CRADA.

4. Final Operational Risk Management Plan not later than 30 days after the Draft Operational Risk Management Plan.

5. Draft Installation Plan no later than 30 days after effective date of CRADA.

6. Final Installation Plan no later than 30 days after Draft Installation Plan.

7. Conduct Test Program (TBD)

8. [Navy Collaborator] will provide 7 days notice to [Non-Navy Collaborator] prior to project meetings, schedule (TBD)

[Non-Navy Collaborator] will be responsible for the following tasks:
1. [Non-Navy Collaborator] will review the drafts of the Project Plan, Operational Risk Management Plan, & Installation Plan and provide comments on those drafts to the [Navy Collaborator] after review.

2. [Non-Navy Collaborator] will deliver in working order the prototype system of the VOC reactor to [Navy Collaborator] identified site.

3. [Non-Navy Collaborator] will provide engineering consulting services for the installation and maintenance of the VOC reactor.

4. [Non-Navy Collaborator] will be present for the installation of the system as well as perform in field start up and diagnostics of the equipment installed.

5. [Non-Navy Collaborator] will provide field verification of the system’s operation.

6. [Non-Navy Collaborator] will familiarize [Navy Collaborator] personnel with system operation and fundamentals.

7. [Non-Navy Collaborator] will attend meetings (TBD-Task 1.above) prior to the conduct of VOC reactor demonstration.

[Navy Collaborator] and [Non-Navy Collaborator] will be responsible for the following joint tasks:

1. Both partners will assist in the preparation and installation of equipment.

2. Both partners will collaborate to complete a Final Test Report no later than 120 days after completion of the project.

APPENDIX A

STATEMENT OF WORK

BETWEEN

[NAVY COLLABORATOR]

AND

[NON-NAVY COLLABORATOR]

[Navy Collaborator] will be responsible for the following tasks:

5. Provide personnel, facilities, equipment, and support for promoting transfer of existing and future [Navy Collaborator]  UUV applicable technology to foster development of improved capabilities in this area.
6. Provide access for [Non-Navy Collaborator] to [Navy Collaborator]’s UUV technology through data, demonstrations, consultation, and documentation.

7. Provide [Non-Navy Collaborator] access during and after oceanographic surveys for video/film documentation of applicable UUV technologies.

8. Review and assist [Non-Navy Collaborator] in preparing the Research and Development Plan in support of improving [Navy Collaborator]’s existing UUVs.

9. Develop Top Level Requirements (TLR) for an UUV that can adequately perform hydrographic, oceanographic, and /or bathymetric surveys.

[Non-Navy Collaborator] will be responsible for the following tasks:
8. Provide personnel for collecting and documenting (audio and visual) mission survey data of existing and future UUV related technology.

9. Develop Top Level Requirements (TLR) for an UUV that is suitable for commercial use in industries such as: telecommunications, oil & gas, and ship/aircraft wreck surveys, etc.

10. Provide personnel who will conduct training and execute other technical support to [Navy Collaborator] for integration of applicable [Non-Navy Collaborator] navigation technology (to include software and hardware) in UUVs for military surveys.

11. Provide a Research and Development Plan in support of improving [Navy Collaborator] existing UUV operations.  This plan will guide efforts within this agreement for specific technology development.  This plan will be reviewed, and if necessary revised, annually by both partners for accuracy, pertinence, and reasonable expectation of achieving its objectives.  The first year’s (Y2001) R&D Plan is Attachment 1 to this Appendix.

12. Request prior approval for all commercial uses of [Navy Collaborator] equipment that is in possession of [Non-Navy Collaborator].  At a minimum, use must be in support of and consistent with specific tasks delineated in the R&D Plan and in full compliance with any government regulations and/or restrictions including, but not limited to, foreign national restrictions and MCT list export restrictions that may pertain to the specified equipment.

13. Ensure that any non-signatory party to this agreement that [Non-Navy Collaborator] may team with or allow to use [Navy Collaborator] equipment is in full compliance of all government regulations and/or restrictions that may pertain to the specified equipment including, but not limited to, foreign national restrictions and MCT list export restrictions, and shall include adequate insurance and indemnification provisions.  Such use shall be in direct support of specific tasks delineated in the R&D Plan.

[Navy Collaborator] and [Non-Navy Collaborator] will be responsible for the following joint tasks:

3. Strive to construct an UUV based on the TLR for military survey.

4. Strive to construct an UUV based on the TLR for commercial ocean search and survey.

APPENDIX A

STATEMENT OF WORK

BETWEEN

[NAVY COLLABORATOR]

And

[NON-NAVY COLLABORATOR]

[Navy Collaborator] will be responsible for the following tasks (list as applicable):

1. This institution acknowledges and accepts responsibilities for protecting the rights and welfare of all human subjects involved in the research which it sponsors or conducts and will follow all pertinent regulations (FDA, OPRR, DoD, and others) when involved in such research.  This institution encourages and promotes an institutional atmosphere that safeguards the rights and welfare of human subjects.  This institution will conduct annual protocol reviews and submit reports to the oversight committee as required in the pertinent regulations

2. The investigator will process each protocol through the Institutional Review Board (IRB) at [Navy Collaborator].  In addition, comply with local, state, and federal regulations while conducting the research.

3. Review each protocol provided by [Non-Navy Collaborator].  The Investigator to let [Non-Navy Collaborator] know if [Navy Collaborator] will participate in a specific protocol. 

4. The Investigator will follow each protocol and amendments as describe.  Any variation will be provided to the [Non-Navy Collaborator] Protocol Coordinator and [Navy Collaborator] IRB.  

5. Administrative duties will be performed as required by the protocol; reporting, charting of patient participation, obtaining appropriate consent forms, and other duties as described in the protocol.  

6. [Non-Navy Collaborator] Protocol Coordinator will have access to patient charts.  Documentation will be available during EVMS inspection.   

[Non-Navy Collaborator] will be responsible for the following tasks (list as applicable):

1. Supply each complete protocol and/or amendment to the Investigator at [Navy Collaborator] for review.  Each protocol will format and information will comply with Navy regulations.

2. The Project Administrator is responsible for data management, preparing reports as requested by [Navy Collaborator], documenting adverse reactions in a timely manner.

3. Chart reviews to be completed to verify pertinent pre-entry examinations.  Verify dates of therapy, administration of subsequent doses, and ensure appropriate methods were followed.  

4. Verify adherence of protocols.  If a protocol deviation occurs, ensure accurate documentation of deviation.

5. Ensure adverse drug reactions are appropriately reported. 

6. Verify patient disease status and document.  Ensure adequacy of follow-up exams. 

7. Drug accountability records.  The Protocol Coordinator shall ensure accurate drug inventory at all times.  In addition, the Protocol Coordinator will supply drugs as listed in each protocol.  Ensure accountability and participant records are accurate.

[Navy Collaborator] and [Non-Navy Collaborator] will be responsible for the following joint tasks:

1.  Each facility will ensure annual continuing reviews are conducted through each IRB.  Informed consent is approved each year.
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NAVY COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT
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[NON-NAVY COLLABORATOR ] 

AGREEMENT TITLE:
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[NAVY COLLABORATOR]

Technology Transfer Office:
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NON-STANDARD

NAVY COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT

BETWEEN

[NAVY COLLABORATOR]

AND

[NON-NAVY COLLABORATOR ]

AND

[NON-NAVY COLLABORATOR ]

PREAMBLE

Under authority of the U.S. Federal Technology Transfer Act of 1986 (Public Law 99-502, 20 October 1986, as amended),  [Navy Collaborator], located at [supply appropriate address], and [Non-Navy Collaborator], whose corporate headquarters are located at [supply appropriate address], enter into this Cooperative Research and Development Agreement (CRADA), which shall be binding upon all Collaborators and their assignees according to the clauses and conditions hereof and for the term and duration set forth.

[ORTA:  Repeat in the PREAMBLE the name and address for each Non-Navy Collaborator.]

The U.S. Federal Technology Transfer Act of 1986, as amended, provides for making the expertise, capabilities, and technologies of U.S. Federal laboratories accessible to other Federal agencies; units of State or local government; industrial organizations (including corporations, partnerships and limited partnerships, and industrial development organizations); public and private foundations; nonprofit organizations (including universities); or other persons in order to improve the economic, environmental, and social well-being of the United States by stimulating utilization of U.S. Federally funded technology developments and/or capabilities.

[Navy Collaborator] has extensive expertise, capabilities, and information in [technology area], and, in accordance with the U.S. Federal Technology Transfer Act, desires to make this expertise and technology available for use in the public and private sectors.  
The Non-Navy Collaborators each have the interest, resources, capabilities, and technical expertise to transition the results of Naval research and development for public use. 

[ORTA, the previous two paragraphs should be expanded as appropriate to include specific background information.]
NOW THEREFORE, the Collaborators agree as follows.  

Article 1.
DEFINITIONS

[Note: Specialized definitions required for this Agreement may be added alphabetically within the DEFINITIONS.  If specialized definitions are added, they must be included in the Table of Contents.]

As used in this Agreement, the following terms shall have the meanings defined below, which are equally applicable to both the singular and plural forms of nouns or any tense of verbs. 

1.1 “Agreement” means this Cooperative Research and Development Agreement (CRADA) with its Appendices.

1.2 “Classified Information” means all Data classified in accordance with the national security laws of the United States.

1.3 “Co-Exclusive License” means the grant by the owner of Intellectual Property of an equal joint Exclusive License to two entities.

1.4 “Collaborator” means the Navy participant or a Non-Navy participant represented and bound by the signatories of this Agreement.

1.5
“Controlled Unclassified Information (CUI)” means Government Data, Information, or materials provided to or resulting from this Agreement that may be export controlled, sensitive, for official use only, or otherwise protected by law, executive order, or regulation.


1.6
“Cooperative Work” means research, development, engineering, or other tasks performed under this Agreement by [Navy Collaborator] or [Non-Navy Collaborator] working individually or together, pursuant to the Objectives (Article 2) and the Statement of Work (Appendix A).


1.7
“Data” means recorded information of any kind regardless of the form or method of the recording, including computer software. 


1.8
“Effective Date” means the date of the last signature of the Collaborators executing this Agreement.


1.9
“Exclusive License” means the grant by the owner of Intellectual Property of the exclusive right to make, use, or sell a patented invention.  As used in this Agreement, “Exclusive License” includes both an Exclusive License granted to any one of the Non-Navy Collaborators subject to a non-exclusive license to the other Non-Navy Collaborator and Co-Exclusive License granted to both Non-Navy Collaborators, unless otherwise specified.

1.10
“Government” means the Government of the United States of America.

1.11
“Government Purpose Rights” means the right of the Government to use, duplicate, or disclose Data, in whole or in part, and in any manner, for Government purposes only, and to have or permit others to do so for Government purposes only.  Government Purpose Rights includes competitive procurement, but does not include the right to have or permit others to use Data for commercial purposes.

1.12
“Information” means all data, trade secrets, and commercial and financial information. (Chapter 5 Subsection II of Title 5 USC)

1.13
“Intellectual Property” means the property of ideas, examples of which include, but are not limited to, patents, trademarks, copyrights, and trade secrets.

1.14
“Invention” means any invention or discovery that is or may be patentable or otherwise protected under Title 35, United States Code, or any novel variety of plant that is or may be patentable under the Plant Variety Protection Act. (15 USC 3703(9))

1.15
“Invention Disclosure” means the document identifying and describing to organizational management the Making of an Invention.

1.16
“Made” when used in conjunction with any Invention means the conception or first actual reduction to practice of such Invention. (15 USC 3703(10))

1.17
“Militarily Critical Technologies (MCT)” means those technologies identified in the Militarily Critical Technologies List and under the Export Administration Act of 1979, as amended.

1.18
“Non-Subject Data” means any Data that are not Subject Data.

1.19
“Non-Subject Invention” means any Invention that is not a Subject Invention.

1.20
“Patent Application” means an application for patent protection for an Invention with any domestic or foreign patent-issuing authority.

1.21
“Principal Investigator (PI)” means that person having the responsibility for the performance of the Cooperative Work on behalf of a Collaborator. 

1.22
“Proprietary Information” means information that embodies trade secrets developed at private expense or business, commercial, or financial information that is privileged or confidential provided that such information:

is not known or available from other sources without obligations concerning its confidentiality;

has not been made available by the owners to others without obligation concerning its confidentiality;

is not already available to the Government without obligation concerning its confidentiality; and

has not been developed independently by persons who have had no access to the information. (FAR/DFARS Definition)

1.23
“Restricted Access Information” means Subject Data generated by [Navy Collaborator] that would be Proprietary Information if the Information had been obtained from a non-Federal Collaborator participating in a CRADA (15 USC 3710a). Under 15 USC 3710a(c)(7)(B), the Collaborators mutually may agree to provide appropriate protection to Subject Data generated by [Navy Collaborator] (Restricted Access Information) against public dissemination or release under the Freedom of Information Act (FOIA) for a period of up to five (5) years after development of the Information.

1.24
“Subject Data” means that Data first recorded in the performance of the Cooperative Work.

1.25
“Subject Invention” means any Invention Made in the performance of the Cooperative Work.

1.26
“Tangible Property” means personal or real property that can be physically touched or held.

1.27
“Unlimited Rights” means the right to use, modify, reproduce, release, disclose, perform, or display Data or Computer Programs in whole or in part, in any manner and for any purpose whatsoever, and to have or permit others to do so.

Article 2.
OBJECTIVES


[Describe the specific, realizable results or benefits to be gained by each Collaborator at the conclusion of this Agreement.  State the desired outcome by each Collaborator, including any intentions for commercialization, if appropriate.  This Article and the Statement of Work, Appendix A, are the defining articles for the Cooperative Work to be done by the Collaborators.]

Article 3.
RESPONSIBILITIES

The Collaborators shall provide personnel, facilities, and equipment necessary for, and shall perform, the Cooperative Work.


3.1
[Navy Collaborator] Personnel and Facilities

The Cooperative Work done by [Navy Collaborator] will be performed under the program guidance of [name], PI, [Navy Collaborator] Code [supply organizational code identification], who has the responsibility for the scientific and technical conduct of the Cooperative Work performed within the facilities of [Navy Collaborator] or done on behalf of [Navy Collaborator] by third parties in support of this Agreement. 

[Note to ORTA: If service or support contractor personnel are being used by Navy Collaborator, refer to the Navy CRADA Handbook (Handbook).]

[ORTA:  Repeat the paragraph below for each Non-Navy Collaborator.]


[Non-Navy Collaborator] personnel who perform Cooperative Work at [Navy Collaborator] facilities will be supervised by the [Non-Navy Collaborator] PI.

[ORTA:  Article 3.2 is a case of one Navy Collaborator and two Non-Navy Collaborators. Further modification has to be made for a CRADA involving three or more Non-Navy Collaborators.]

3.2 [Non-Navy Collaborator] Personnel and Facilities

For Non-Navy Collaborator (A):


The Cooperative Work done by [Non-Navy Collaborator (A)] will be performed under the program guidance of [name], [Non-Navy Collaborator (A)] PI, who has the responsibility for the scientific and technical conduct of the Cooperative Work performed within the facilities of [Non-Navy Collaborator (A)] or done on behalf of [Non-Navy Collaborator (A)] by third parties in support of this Agreement.


[Navy Collaborator] personnel who perform Cooperative Work at [Non-Navy Collaborator (A)] facilities will be supervised by the [Navy Collaborator] PI. 

[ORTA:  If there are two or more Non-Navy Collaborators, the following paragraph needs to be repeated, as appropriate.]


[Non-Navy Collaborator (B)] personnel who perform Cooperative Work at [Non-Navy Collaborator (A)] facilities will be supervised by the [Non-Navy Collaborator (B)] PI.



For Non-Navy Collaborator (B):

The Cooperative Work done by [Non-Navy Collaborator (B)] will be performed under the program guidance of [name], [Non-Navy Collaborator (B)] PI, who has the responsibility for the scientific and technical conduct of the Cooperative Work performed within the facilities of [Non-Navy Collaborator (B)] or done on behalf of [Non-Navy Collaborator (B)] by third parties in support of this Agreement.



[Navy Collaborator] personnel who perform Cooperative Work at [Non-Navy Collaborator (B)] facilities will be supervised by the [Navy Collaborator] PI.

[ORTA:  If there are two or more Non-Navy Collaborators, the following paragraph needs to be repeated, as appropriate.]



[Non-Navy Collaborator (A)] personnel who perform Cooperative Work at [Non-Navy Collaborator (B)] facilities will be supervised by the [Non-Navy Collaborator (A)] PI.


3.3
Security Regulations and Directives


Each Collaborator will abide by the safety and security regulations and directives of the host facility in which the Cooperative Work is being performed. 

[This is the place to add any special security requirements for personnel doing Cooperative Work at the Collaborators’ facilities. If the Cooperative Work covers unclassified Military Critical Technology (MCT), the non-Government Collaborator must be certified to handle MCT data.  MCT  data must be controlled in accordance with the International Trade in Arms Regulations (ITAR).  MCT certification is established using DD Form 2345, called an “Export-Controlled DoD Technical Data Agreement”.  If the Cooperative Work covers classified topics, a security clearance must be put in place for the Non-Navy Collaborator’s facilities and personnel using a DoD Contract Security Classification Specification, DD Form 254, completed through [Navy Collaborator]’s Security Office. Refer to the CRADA Handbook.]
Article 4.
REPRESENTATIONS AND WARRANTIES

4.1
[Navy Collaborator]’s Representations and Warranties 

[Navy Collaborator] hereby warrants and represents to all Non-Navy Collaborators under this Agreement as follows:

4.1.1
[Navy Collaborator] is a Federal laboratory of the U.S. Department of the Navy (Navy) as defined by 15 USC 3710a(d)(2)(A) and Department of Defense Instruction 5535.8, dated May 14, 1999.

4.1.2
The performance of the activities specified by this Agreement is consistent with the [specify the appropriate mission area] and technology transfer missions of [Navy Collaborator] (15 USC 3710a).

4.1.3 The Department of the Navy official executing this Agreement for [Navy Collaborator] has the requisite power and authority to enter into this Agreement and to bind [Navy Collaborator] to perform according to the terms of this Agreement.

[ORTA:  Repeat Article 4.2 in its entirety for each Non-Navy Collaborator and renumber, as appropriate.]

4.2
[Non-Navy Collaborator]’s Representations and Warranties

[Non-Navy Collaborator] hereby warrants and represents to [Navy Collaborator] and [insert names of all other Non-Navy Collaborators] as follows:

[The following Article 4.2.1 is for a single commercial entity. Choose the appropriate alternatives to Article 4.2.1 from those listed in the Handbook according to the nature of the Non-Navy Collaborator: a university, nonprofit entity, State or local government, directly or indirectly foreign owned, controlled, or influenced (FOCI) entity, multiple collaborators, and their respective means of organization and/or State laws.]
4.2.1
[Non-Navy Collaborator] is not directly or indirectly controlled by a foreign company or government (Executive Order 12591, Section 4 (a)). [Non-Navy Collaborator], as of the Effective Date of this Agreement, is a corporation duly organized, validly existing, and in good standing under the laws of [indicate State or Commonwealth]. 


4.2.2
The official executing this Agreement for [Non-Navy Collaborator] has the requisite power and authority to enter into this Agreement and to bind [Non-Navy Collaborator] to perform according to the terms of this Agreement.

[The following Article 4.2.3 is for a single commercial entity.  Choose the appropriate alternatives to Article 4.2.3 from those listed in the Handbook according to the nature of the organization as private industry, university, or nonprofit entity, State or local government, or FOCI and their respective means of organization and/or State laws.]


4.2.3
The Board of Directors and stockholders of [Non-Navy Collaborator] have taken all actions required by law, its Certificate or Articles of Incorporation, its bylaws or otherwise, to authorize the execution and delivery of agreements, such as this Agreement.


4.2.4
The execution and delivery of this Agreement does not contravene any material provision of, or constitute a material default under, any agreement binding on [Non-Navy Collaborator]. Furthermore, the execution and delivery of this Agreement does not contravene any material provision of, or constitute a material default under, any valid order of any court, or any regulatory agency or other body having authority to which [Non-Navy Collaborator] is subject.


4.2.5
[Non-Navy Collaborator] is not presently subject to debarment or suspension by any agency of the Government.  Should [Non-Navy Collaborator] be debarred or suspended during the term of this Agreement or thereafter, [Non-Navy Collaborator] will notify [Navy Collaborator] within thirty (30) days of receipt of a final notice. [Navy Collaborator] may then elect to terminate this Agreement and any licenses and options granted under this Agreement.

4.2.6 [Non-Navy Collaborator] [is/is not] a small business as defined in 15 

USC 632 and implementing regulations (13 CFR 121.101 et seq.) of the Administrator of the Small Business Administration. 

4.3
Joint Representations 

The Collaborators make the following representations.

4.3.1
There is no express or implied warranty as to any research, Invention, or product, whether tangible or intangible.  In particular, the Collaborators make no express or implied warranty as to the merchantability or fitness for a particular purpose of any research, Invention, or product, whether tangible or intangible.  Likewise, the Collaborators make no express or implied warranty as to any Cooperative Work, Subject Invention, Subject Data, or other product resulting from the Cooperative Work. 


4.3.2
The use and dissemination of Information and materials exchanged under this Agreement will be in accordance with all U.S. laws and regulations, including those pertaining to national security and export control. Nothing in this Agreement shall be construed as a license to export Information or to permit any disclosure in violation of law, regulation, or Department of Defense policy.  Each exporting Collaborator is responsible for obtaining any export licenses that may be required by U.S. Federal law.

Article 5. 
FUNDING

[IF PAYMENTS ARE TO BE MADE directly from Non-Navy Collaborator to Navy Collaborator, use the following Articles.] 

Payment Schedule

[ORTA:  Repeat the following paragraph for each Non-Navy Collaborator who is providing funding to the Navy Collaborator.]



[Non-Navy Collaborator] agrees to pay [Navy Collaborator] the following fees/costs in accordance with the payment schedule below:

[Insert amount to be paid, identify the task for which payment is made, the schedule of the tasks, and date of payment or, if preferred, the date and amount of each scheduled payment.]

Checks will be payable to:

[Specify endorsement.  Do not specify an individual by name but rather an organization (or job title or function) that has the requisite authority to receive funds for the Navy.]

Each check and its cover correspondence shall refer to Navy CRADA number “NCRADA-[Navy Collaborator]-[last two digits of CY]-[lab CRADA sequence number].”

Checks will be mailed to:

[Specify address, including the name of the authorized recipient, title, and appropriate organizational code.]

5.2 Insufficient and Excess Funds



[Navy Collaborator] may discontinue performance under this Agreement if the funds provided by a Non-Navy Collaborator for performance by [Navy Collaborator] are insufficient or are not provided as specified in Article 5.1.  In the event the Non-Navy Collaborator fails to tender the Government the required payment within fifteen (15) days after its respective due date, the Non-Navy Collaborator shall be in default under this Agreement for failure to make payments.  If the Non-Navy Collaborator is in default for this reason, [Navy Collaborator] shall notify the Non-Navy Collaborator.  If the Non-Navy Collaborator does not cure the default within fifteen (15) days of mailing date of notice, [Navy Collaborator] may proceed to terminate the Agreement in accordance with Article 11.2.2,  may cancel any option for an Exclusive License to a Subject Invention, and may terminate any Exclusive License granted pursuant to this Agreement. 

Funds that the Non-Navy Collaborators paid under Article 5.1 and that [Navy Collaborator] has not obligated or expended at the time of completion, expiration, or termination of this Agreement shall be returned to the funding Non-Navy Collaborators after [Navy Collaborator]’s submission of a final fiscal report to the funding Non-Navy Collaborators.

5.3 No New Commitments

[Navy Collaborator] shall make no new commitments concerning this Agreement after receipt of a written termination notice from a Non-Navy Collaborator in accordance with Article 11.2 and shall, to the extent practicable, cancel all outstanding commitments by the termination date.  Should such cancellation result in any costs incurred by [Navy Collaborator], the Non-Navy Collaborator agrees that such costs shall be chargeable against any funding that it provided to [Navy Collaborator]. 

Accounting Records


[Navy Collaborator] shall maintain current accounts, records, and other evidence supporting all its expenditures against funding provided by each Non-Navy Collaborator under this Agreement and shall retain such records for at least twelve (12) months after the completion, expiration, or termination of this Agreement. [Navy Collaborator] shall provide each funding Non-Navy Collaborator a financial report within four (4) months after completion, expiration, or termination of this Agreement.

[IF NO PAYMENTS ARE TO BE MADE by Non-Navy Collaborators to Navy Collaborator, or Navy Collaborator is using in-house funding or Government funds already received, use ONLY the following phrase and remove Article Titles 5.1 through 5.4 from the Table of Contents]

Each Collaborator will fund its own efforts.

[Consult the Handbook for the situations in which payments are made only after the completion of a critical milestone in the Cooperative Work or in the case where Navy Collaborator’s participation is contingent upon receipt of funds from another Government Organization.]

Article 6.
REPORTS AND PUBLICATIONS

6.1 Interim Reports

[ORTA:  Article 6.1 paragraphs illustrates one Navy Collaborator and two Non-Navy Collaborators.  If more than three Collaborators are involved in the CRADA, the distribution and the number or frequency of reports needs to be specified for each Collaborator.]

[Non-Navy Collaborator (A)] shall submit [optional: insert number or frequency for each interim written report] interim written reports to [Navy Collaborator] and [Non-Navy Collaborator (B)] on the progress of the Cooperative Work as mutually agreed.

[Non-Navy Collaborator (B)] shall submit [optional: insert number or frequency for each interim written report] interim written reports to [Navy Collaborator] and [Non-Navy Collaborator (A)] on the progress of the Cooperative Work as mutually agreed.

[Navy Collaborator] shall submit [optional: insert number or frequency for each interim written report] interim written reports to [Non-Navy Collaborator (A)] and [Non-Navy Collaborator (B)] on the progress of the Cooperative Work as mutually agreed.
6.2 Final Reports

[ORTA:  Article 6.2 paragraphs illustrates one Navy Collaborator and two Non-Navy Collaborators.  If more than three Collaborators are involved in the CRADA, the distribution and the number or frequency of reports needs to be specified for each collaborator.]

[Non-Navy Collaborator (A)] shall submit a final report to [Navy Collaborator] and [Non-Navy Collaborator (B)] within four (4) months of the completion, termination, or expiration of this Agreement that includes the results obtained and a list of all Subject Inventions Made. 

[Non-Navy Collaborator (B)] shall submit a final report to [Navy Collaborator] and [Non-Navy Collaborator (A)] within four (4) months of the completion, termination, or expiration of this Agreement that includes the results obtained and a list of all Subject Inventions Made.

[Navy Collaborator] shall submit a final report to [Non-Navy Collaborator (A)] and [Non-Navy Collaborator (B)] within four (4) months of the completion, termination, or expiration of this Agreement that includes the results obtained and a list of all Subject Inventions Made.

Agreement to Confer Prior to Publication or Public Disclosure

The Collaborators agree to confer and consult prior to any publication or public disclosure of Subject Data to ensure that no Proprietary Information, Restricted Access Information, Government Classified Information, CUI, or MCT Information is released and that patent rights are not compromised.  Prior to any such publication or public disclosure of Subject Data, each Collaborator shall be offered a period not less than fifteen (15) days and not to exceed thirty (30) days, unless otherwise mutually agreed in writing by the Collaborators, to review any proposed abstract, publication, presentation, or other document for public disclosure that contains Subject Data.  For the purposes of this Article, the term “disclosure” shall include, but not be limited to, submission of any manuscript for peer review prior to publication.  It is the responsibility of the Collaborator intending to make public disclosure of Subject Data to notify the other Collaborators of such intent.

If a Collaborator objects to a proposed public disclosure, that Collaborator must so notify the disclosing Collaborator(s) within thirty (30) days of the date of notice of intent to disclose publicly.  If no objection is received by the Collaborator intending to make public disclosure, concurrence is assumed.  If a Collaborator objects on the grounds that patent rights may be compromised, a Patent Application must be filed by the responsible Collaborator within ninety (90) days of the date of notification of intent to make public disclosure, or by another date mutually agreed to by the Collaborators.  If a Collaborator objects to the release of information on the grounds that the Information is Proprietary Information, Restricted Access Information, or Information whose dissemination is restricted by U.S. security laws or regulations, disclosure shall be postponed until the Information no longer meets the definitions of Proprietary Information, Restricted Access Information, or is no longer covered by U.S. security laws or regulations.

Classified Information 

Any presentation that includes Subject Data that are Classified Information or otherwise restricted Data must have prior review and approval by [Navy Collaborator] pursuant to the pertinent security laws, regulations, and directives.

Article 7.
INTELLECTUAL PROPERTY

7.1 Data

7.1.1 General Provisions Applying to All Data

7.1.1.1 Ownership

Each Collaborator shall have title to all Data generated by that Collaborator.

7.1.1.2
No Implied License

Unless otherwise specifically provided, the Collaborators agree that the exchange of Data of any kind does not confer a license to any Invention claimed in any patent or Patent Application or to the subject matter of any copyright, trademark/service mark, or other form of Intellectual Property protection.

7.1.1.3 Marking of Data

7.1.1.3.1 Data Provided With Less Than Unlimited Rights

Each Collaborator shall mark all Data that it provides with less than Unlimited Rights with a marking that clearly identifies the limited rights.

[ORTA:  Article 7.1.1.3.2 is a case of one Navy Collaborator and two Non-Navy Collaborators. Further modification has to be made for a CRADA involving three or more Non-Navy Collaborators.]

7.1.1.3.2 [Non-Navy Collaborator (A)] Data That are

Proprietary Information 

[Non-Navy Collaborator (A)] shall place a proper proprietary marking on each medium used for recording Data that [Non-Navy Collaborator (A)] delivers to [Navy Collaborator] under this Agreement that [Non-Navy Collaborator (A)] asserts is Proprietary Information such that:  
(a)  For Non-Subject Data that are [Non-Collaborator (A)] Proprietary Information, the marking shall read:

“PROPRIETARY INFORMATION OF [Non-Navy Collaborator (A)] - [Navy Collaborator] AND [Non-Navy Collaborator (B)] MAY USE ONLY FOR PURPOSE OF CRADA NUMBER “NCRADA-[Navy Collaborator]-[last two digits of CY]-lab CRADA sequence number].


(b)
For Subject Data that are [Non-Navy Collaborator (A)] Proprietary Information, the marking shall read:

 “PROPRIETARY INFORMATION OF [Non-Navy Collaborator (A)] - GOVERNMENT HAS GOVERNMENT PURPOSE RIGHTS AND [Non-Navy Collaborator  (B)] HAS UNLIMITED RIGHTS UNDER CRADA NUMBER “NCRADA-[Navy Collaborator]-[last two digits of CY]-lab CRADA sequence number]”;


(c)
All Collaborators together shall confer to determine if such marking is appropriate, with reference to the Definition of Proprietary Information in Article 1.
[ORTA:  Article 7.1.1.3.3 is a case of one Navy Collaborator and two Non-Navy Collaborators. Further modification has to be made for a CRADA involving three or more Non-Navy Collaborators.]

7.1.1.3.3
[Non-Navy Collaborator (B)] Data That are Proprietary Information 

[Non-Navy Collaborator (B)] shall place a proper proprietary marking on each medium used for recording Data that [Non-Navy Collaborator (B)] delivers to [Navy Collaborator] under this Agreement that [Non-Navy Collaborator (B)] asserts is Proprietary Information such that: 


(a)
For Non-Subject Data that are [Non-Navy Collaborator (B)] Proprietary Information, the marking shall read:

 “PROPRIETARY INFORMATION OF [Non-Navy Collaborator (B)] - [Navy Collaborator] AND [Non-Navy Collaborator (A)] MAY USE ONLY FOR PURPOSE OF CRADA NUMBER “NCRADA-[Navy Collaborator]-[last two digits of CY]-lab CRADA sequence number]”;


(b)
For Subject Data that are [Non-Navy Collaborator (B)] Proprietary Information, the marking shall read:

“PROPRIETARY INFORMATION OF [Non-Navy Collaborator (B)] – GOVERNMENT HAS GOVERNMENT PURPOSE RIGHTS AND [Non-Navy Collaborator (A)] HAS UNLIMITED RIGHTS UNDER CRADA NUMBER “NCRADA - [Navy Collaborator]-[last two digits of CY]-lab CRADA sequence number]”;


(c)
All Collaborators together shall confer to determine if such marking is appropriate, with reference to the Definition of Proprietary Information in Article 1.

[ORTA, insert full name of each Non-Navy Collaborator in the statements above.] 


7.1.1.3.4
Data That Are Restricted Access Information



A [Non-Navy Collaborator] shall request in writing if it wishes Subject Data generated by [Navy Collaborator] to be marked as Restricted Access Information.  All Collaborators together shall confer to determine if such marking is appropriate, with reference to the Definitions of Restricted Access Information in of Article 1.  If the Collaborators mutually agree to the marking then [Navy Collaborator] shall mark the Restricted Access Information as:

“RESTRICTED ACCESS INFORMATION – PROTECT IN ACCORDANCE WITH CRADA NUMBER “NCRADA-[Navy Collaborator]-[last two digits of CY]-[lab CRADA sequence number]” UNTIL [INSERT DATE: insert negotiated date not to exceed five (5) years from the generation of a Restricted Access Information document]”.
7.1.1.3.5
Data That are Subject to 35 USC 205

[Navy Collaborator] shall mark Data it provides under this Agreement that disclose one or more Inventions in which the Government owns or may own a right, title or interest, and that are subject to confidentiality under 35 USC 205.  Such Data shall be marked:

“[Navy Collaborator] DATA PROTECTED FROM RELEASE OR DISCLOSURE UNDER 35 USC 205.”

[Note to ORTA: Insert full name of Navy Collaborator in the above marking.]

7.1.1.3.6
Data That are Classified Information, CUI, MCT, or Otherwise Restricted 



Each Collaborator shall mark all Data that are Classified Information, CUI, MCT, or otherwise restricted by U.S. security or export control laws or regulations that it provides under this Agreement.

[Note to ORTA: No standard marking is provided. Marking will vary according to the type of Data provided and should be consistent with Navy Collaborator’s marking regulations and policies.]

7.1.1.4 Protection of Data

Except for the rights granted in Article 7.1.2.2, Data shall be protected in accordance with the proper markings of its owner and as provided by, at a minimum, the requirements of 15 USC 3710a.  Proprietary Information will be protected only if it is properly marked as such.  Information provided in intangible form that is Proprietary Information must be designated Proprietary Information at the time it is delivered, followed within fifteen (15) days by a writing summarizing the exact Information to be protected. The Collaborator receiving Information in an intangible form that is designated as Proprietary Information shall be responsible for protecting the Information as Proprietary Information during the fifteen (15) day notification period.  After the fifteen (15) day period, if no written summary has been received, the receiving Collaborator need not continue to protect the Information received in intangible form. 

Restricted Access Information shall be protected from public dissemination for up to five (5) years, as mutually agreed.

Classified Information, CUI, MCT, or otherwise restricted Information shall be protected in accordance with the security laws of the United States.

7.1.1.5 Shared Data



For performance of the Cooperative Work of this Agreement, Data supplied by any Collaborator to another Collaborator may be disclosed to all Collaborators of the Agreement without notification to the supplying Collaborator. All Collaborators may discuss among each other any shared Data.

7.1.1.6
Release of Data Under the Freedom of Information Act

Data in the possession of [Navy Collaborator] that are not marked CUI, Proprietary Information of a Non-Navy Collaborator or Restricted Access Information must be released by [Navy Collaborator] where such release is required pursuant to a request under the Freedom of Information Act (FOIA) (5 USC 552).  [Navy Collaborator] shall protect Data that are properly marked CUI, Proprietary Information of a Non-Navy Collaborator or Restricted Access Information from release under the FOIA for as long as the marked Data meet the definition of CUI, Proprietary Information or Restricted Access Information.  

Except as provided in Article 7.1.1.5, prior to release of any Non-Navy Collaborator Data by [Navy Collaborator], [Navy Collaborator] shall promptly notify the Non-Navy Collaborator of any request for Data of the Non-Navy Collaborator regardless of whether the requested Data are marked Proprietary Information.  

7.1.2 Subject Data

7.1.2.1 Delivery of Requested Subject Data

Each Collaborator shall have the right to review and receive delivery of all Subject Data generated by the other Collaborators.  Requested Subject Data shall be delivered to the requesting Collaborator within fifteen (15) days of the request.

7.1.2.2 Rights in Subject Data

Except as represented in Article 4.4.2, the Collaborators shall have Unlimited Rights in all Subject Data that are not Proprietary Information or Restricted Access Information.  

[ORTA:  Article 7.1.2.2 is a case of one Navy Collaborator and two Non-Navy Collaborators.  Further modification has to be made for a CRADA involving three or more Non-Navy Collaborators.]

Notwithstanding 15 USC 3710a, [Non-Navy Collaborator (A)] grants Government Purpose Rights in any [Non-Navy Collaborator (A)] Subject Data furnished by Non-Navy Collaborators to [Navy Collaborator] under this Agreement that are properly marked as Proprietary Information. 

Notwithstanding 15 USC 3710a, [Non-Navy Collaborator (B)] grants Government Purpose Rights in any [Non-Navy Collaborator (B)] Subject Data furnished by Non-Navy Collaborators to [Navy Collaborator] under this Agreement that are properly marked as Proprietary Information. 

The Government has Government Purpose Rights in Subject Data that are Restricted Access Information.

7.1.3 Rights in Non-Subject Data

The Collaborators shall have Unlimited Rights in any Non-Subject Data delivered under this Agreement that are not Proprietary Information. 
Each Collaborator has a limited right to use, reproduce, and disclose to its employees for use in support of the Cooperative Work any Non-Subject Data that are marked as Proprietary Information in accordance with Article 7.1.1.3 and are provided by the Non-Navy Collaborators under this Agreement.  Such Proprietary Information can be used only for the purpose of performing the Cooperative Work unless consent to other use or disclosure is obtained from the Collaborator providing the marking. 

The Non-Navy Collaborators shall have a limited right to use, reproduce, or disclose Non-Subject Data that may describe one or more Inventions in which the Government owns or may own a right, title or interest, if such Non-Subject Data are provided by [Navy Collaborator] under this Agreement.  In accordance with 35 USC 205, such Non-Subject Data are to be held in confidence.  Such Non-Subject Data shall be properly marked by [Navy Collaborator] and the limited rights of each Non-Navy Collaborator shall be defined by a separate non-disclosure agreement.
7.2 Copyrights

7.2.1 Copyright by Non-Navy Collaborators
Each Non-Navy Collaborator may copyright its own works of authorship prepared pursuant to this Agreement if eligible for copyright protection under Title 17 USC.

7.2.2
Copyright License to the Government

Each Non-Navy Collaborator grants to the Government and all other Non-Navy Collaborators of this Agreement, a nonexclusive, irrevocable, paid-up license in copyrighted works of authorship, including software (17 USC 106) prepared pursuant to this Agreement for any purpose, consistent with the rights in Data described in Article 7.1.

7.2.3 Copyright Statement

A Non-Navy Collaborator shall include the following statement on any text, drawing, mask work or other work of authorship, that may be copyrighted under 17 USC, that is created by it in the performance of this Agreement:

“The U.S. Government and [specify all relevant Non-Navy Collaborators by full name] have a copyright license in this work pursuant to a Cooperative Research and Development Agreement with the [Navy Collaborator].
7.3 Trademarks and Service Marks

7.3.1 Ownership of Trademarks and Service Marks




The Collaborator first establishing a trademark or service mark for goods or services with which the mark is used shall be considered the owner of the mark.

7.3.2 Obligation of Employees to Report Trademarks and Service Marks

Employees of all Collaborators shall report the adoption of a trademark or service mark associated with the Cooperative Work to their employer within thirty (30) days of the first use of the mark. Use includes internal use of any product or service of the Cooperative Work.

7.3.3 Obligation of Collaborators to Notify Each Other 

Each Collaborator shall notify the other Collaborators within thirty (30) days of their employee’s report of the first use of a trademark or service mark.  

7.3.4 Responsibility for Filing an Application for Trademark or Service Mark

The Collaborator owning a trademark or service mark shall establish the use of the mark in intra- and interstate commerce and shall be responsible for filing all applications for trademark or service mark registration as appropriate.

7.3.5 License to Use Trademark or Service Mark

The Collaborator owning the trademark or service mark as defined in Article 7.3.1, shall grant a paid-up, irrevocable, nonexclusive license to the other Collaborators for use of the trademark or service mark on the goods or services for which the mark is intended to be used. 

7.4 Subject Inventions

7.4.1 Obligation to Report Subject Inventions 

7.4.1.1 Collaborators’ Instructions to Employees

Each Collaborator shall instruct its employees to submit an Invention Disclosure to that Collaborator for all innovations, solutions to technical problems, or unique increases to the general body of knowledge resulting from the Cooperative Work.  For the purposes of this Article, these innovations, solutions, and increases to knowledge shall be deemed Inventions.

7.4.1.2
Timely Invention Disclosure by Inventors

Within ninety (90) days of Making an Invention resulting from the Cooperative Work, unless a shorter time period is required by circumstances, the inventor(s) shall submit an Invention Disclosure to their employer.

In the case of an Invention Made jointly by inventors from more than one Collaborator, the inventors shall submit an Invention Disclosure with their respective employer. 

7.4.1.3
Obligation to Provide Invention Disclosures to the Other Collaborators
Each Collaborator shall provide the other Collaborators with a copy of each Invention Disclosure reporting a Subject Invention within sixty (60) days of receiving the Invention Disclosure from its inventor(s).

7.4.2 Determination of Subject Inventions

The Collaborators shall review each Invention Disclosure resulting from the Cooperative Work and shall confer and consult to determine whether an Invention Disclosure represents a Subject Invention.

7.4.3
Title to and Ownership of Subject Inventions

Each Collaborator shall be entitled to own the Subject Inventions of its employees.  Each Collaborator shall cooperate with the other Collaborators to obtain inventor signatures on Patent Applications, assignments or other documents required to secure Intellectual Property protection.  For any Invention Made jointly by employees of more than one Collaborator, each inventing Collaborator shall have ownership of the Subject Invention in the form of an undivided interest. 

7.4.4
Filing of Patent Applications

7.4.4.1
Filing of Patent Applications on Solely Made Inventions

Each Collaborator has primary responsibility for filing Patent Applications on the Subject Inventions of its employee(s).

Notwithstanding such primary responsibility, by mutual agreement, the Collaborators may identify which Collaborator shall file a Patent Application on any Subject Invention.

7.4.4.2 Filing of Patent Applications on Jointly Made Inventions

In the case of an Invention jointly Made by employees of more than one Collaborator, the inventing Collaborators shall confer and agree as to which Collaborator will file any Patent Application.  Officers of the non-filing Collaborators shall cooperate with the filing Collaborator to obtain signatures on documents that are needed to file a Patent Application.

7.4.4.3
Preserving Intellectual Property Rights

The Collaborator responsible for filing of a Patent Application on any Subject Invention shall file such Patent Application at least sixty (60) days prior to any bar date or one year from the date the Invention Disclosure was received, whichever comes first.  If no Patent Application is filed within the specified time period, any other Collaborator may assume control of filing the Patent Application and take title to the Subject Invention on ten (10) days written notification.  Any Collaborators that relinquished the responsibility to file shall retain a nonexclusive, irrevocable, paid-up license to practice the Subject Invention or have the Subject Invention practiced throughout the world by or on its behalf.

7.4.4.4
Filing Deadlines

The Collaborator responsible for filing any Patent Application for a Subject Invention shall notify the other Collaborators of all filing deadlines for prosecution of any Patent Application and maintenance of any patents on the Subject Invention.  Notwithstanding the primary responsibility defined in Article 7.4.4.1, sixty (60) days prior to any filing deadline, the Collaborators shall confer to determine if the filing Collaborator intends to respond to the filing deadline.  The non-filing Collaborators will be permitted to take action if the filing Collaborator declines.


7.4.4.5
Copies and Inspection

7.4.4.5.1
Copies of Prosecution Papers

Each Collaborator filing a Patent Application on a Subject Invention shall provide the other Collaborators with a copy of any communication relating to prosecution of said Patent Application within thirty (30) days of receipt of such communication.

7.4.4.5.2
Access to Patent Application File and Right to Make Copies 

Upon written request, the filing Collaborator shall give the other Collaborators an Associate Power of Attorney, with authorization to access the Patent Application, make copies, and, in the event the filing Collaborator fails or declines to take action, do all that is necessary to secure Intellectual Property protection for the Subject Invention.

7.4.4.6
Rights of Inventors if the Collaborators Decline to File a Patent Application

In the event all Collaborators decline to file a Patent Application on a Subject Invention, the Government will renounce its entitlement and leave its rights to the inventor(s) who may retain ownership of the Invention, subject to the retention by each Collaborator of a nonexclusive, irrevocable, paid-up license to practice the Subject Invention or have the Invention practiced throughout the world by or on its behalf.

In the event all Collaborators decline to file a Patent Application on a Subject Invention, a Non-Navy Collaborator may, at its sole discretion, renounce its entitlement and leave its rights to the inventor(s) who may retain ownership of the Invention, subject to the retention by each Collaborator of a nonexclusive, irrevocable, paid-up license to practice the Subject Invention or have the Invention practiced throughout the world by or on its behalf. 

7.4.5
Nonexclusive License to Subject Inventions

7.4.5.1
Nonexclusive License Grant

Each Collaborator grants to the other Collaborators a nonexclusive, irrevocable, paid-up license to practice a Subject Invention Made by employees of the granting Collaborator or have the Subject Invention practiced throughout the world by or on behalf of the other Collaborators. No nonexclusive license granted under this Agreement shall permit licensee to grant sublicenses. 

7.4.5.2
Confirmatory Nonexclusive License Agreement

Each Collaborator has the obligation to provide a Confirmatory License Agreement (Appendix B) to the other Collaborators for each nonexclusive license within ninety (90) days of the date of filing.

7.4.6
Option for Exclusive License to Subject Inventions

[ORTA:  This paragraph will need to be changed if multiple “fields of use” are used.]

[Navy Collaborator] gives Non-Navy Collaborators each the option of acquiring an Exclusive License for the field of use of [state field of use] in the Government’s rights in any Subject Invention Made in whole or in part by a [Navy Collaborator] employee subject to the nonexclusive license granted under Article 7.4.5.1 to each Non-Navy Collaborator separately.  For the Non-Navy Collaborators who exercise this option the licenses shall be Co-Exclusive.  These licenses shall be for reasonable consideration.  
In order for a Non-Navy Collaborator to exercise this option, the Non-Navy Collaborator must notify [Navy Collaborator] in writing within one hundred and eighty (180) days of the filing of a Patent Application.  Should a Non-Navy Collaborator decide to exercise this option, the Non-Navy Collaborator shall notify all other Non-Navy Collaborators of its decision to do so, simultaneously with the notification to [Navy Collaborator].  Unless another time period is mutually agreed upon between the Collaborators, the Non-Navy Collaborator must execute an Exclusive License to the Subject Invention within one hundred and eighty (180) days of election to exercise the option, or the Invention shall be made available for licensing by the public in accordance with 37 CFR Part 404.  
Any Exclusive License granted by the Government in a Subject Invention is subject to the statutorily required reservation by the Government of a nonexclusive, irrevocable, paid-up license to practice the Subject Invention or have that Subject Invention practiced throughout the world by or on behalf of the Government (15 USC 3710a).

7.4.7
Limitation on Assignment of Licenses Granted Under This Agreement

No license granted to a Non-Navy Collaborator under this Agreement shall be assigned, licensed or otherwise disposed of except to the successor in interest of that part of  that Non-Navy Collaborator’s business to which such license pertains.

[The following Article 7.4.8 is to be used for a Non-Navy Collaborator that is “not” directly or indirectly foreign owned, controlled, or influenced (FOCI).  For FOCI organizations identified as such in Article 4.2.1, use the appropriate alternative to Article 7.4.8 listed in the CRADA Handbook under “MODIFICATIONS FOR CRADAs WITH A FOCI ENTITY”.]

7.4.8
Termination of License Granted and Cancellation of Exclusive License Option to Subject Inventions

7.4.8.1 Exclusive Licenses and Exclusive License Option

[OTRA:  Repeat the following paragraphs for each Non-Navy Collaborator]

[Navy Collaborator] may terminate any Exclusive License or cancel any option for an Exclusive License to a Subject Invention granted [Non-Navy Collaborator] under this Agreement in the event that:




(a)
[Non-Navy Collaborator] is in default for failure to make payment as agreed in Article 5; or




(b)
The Agreement is terminated unilaterally by [Non-Navy Collaborator]; or



(c)
[Non-Navy Collaborator] fails to perform according to the Statement of Work (Appendix A); or 




(d)
[Non-Navy Collaborator] becomes a foreign owned, controlled, or influenced (FOCI) organization that does not qualify under the requirements of Executive Order 12591, Section 4(a).
7.4.8.2 Nonexclusive Licenses 

[OTRA:  Repeat the following paragraphs for each Non-Navy Collaborator.]

[Navy Collaborator] shall terminate any nonexclusive license to a Subject Invention granted to [Non-Navy Collaborator] under this Agreement if [Non-Navy Collaborator] becomes a FOCI organization that does not qualify under the requirements of Executive Order 12591, Section 4(a).

7.5 Non-Subject Inventions

7.5.1
Ownership of Non-Subject Inventions

Each Collaborator owns its Non-Subject Inventions.  

7.5.2
Rights Under Other Agreements

[OTRA:  Repeat the following paragraphs for each Non-Navy Collaborator.]

Nothing in this Agreement is intended to change the rights in Intellectual Property acquired by the Collaborators in any other contract or agreement between [Non-Navy Collaborator] and the Government.
7.5.3
No License to Non-Subject Inventions

This Agreement does not grant any Collaborator a license, express or implied, to any Non-Subject Invention.

[Each paragraph in the following Article 7.5.4 is optional.]

7.5.4 Preexisting Non-Subject Inventions Pertinent to the Cooperative Work

Non-Subject Inventions Made prior to the Effective Date and pertinent to the Cooperative Work that are specifically identified as property of [Navy Collaborator] include but are not limited to the following:

[List Invention Title, inventor name(s), patent number, or Navy case number if an Invention disclosure, or Patent Application Serial Number, and date of issue (for patents only).]

[OTRA:  Repeat the following paragraphs for each Non-Navy Collaborator]




Non-Subject Inventions Made prior to the Effective Date and pertinent to the Cooperative Work that are specifically identified as property of [Non-Navy Collaborator] include but are not limited to the following:
[List Invention Title, inventor name(s), patent number, or attorney’s docket number if an Invention disclosure or Patent Application Serial Number, and date of issue (for patents only).]

7.6 Research License 

Each Collaborator shall allow the other Collaborators to practice any of its Non-Subject Inventions for the purpose of performing the Cooperative Work.

No license, express or implied, for commercial application(s) is granted to any Collaborator in Non-Subject Inventions by performing the Cooperative Work.

For commercial application(s) of Non-Subject Inventions, a license must be obtained from the owner.

Article 8.
TANGIBLE PROPERTY

8.1
Title to Preexisting Tangible Property

Each Collaborator shall retain title to all Tangible Property to which it had title prior to the Effective Date of this Agreement.

8.2 Tangible Property Purchased by Collaborators to Perform the Cooperative Work

Each Collaborator shall retain title to all Tangible Property that it purchases during the period of this Agreement. A Non-Navy Collaborator cannot take title to any Government Tangible Property under this Agreement.  Collaborator consumables to be used in the Cooperative Work of this Agreement are the property of the purchasing Collaborator until consumed.

8.3 Title to Developed Tangible Property 
All Tangible Property developed under this Agreement with all components purchased by one Collaborator shall be the property of that Collaborator.  Tangible Property having any component purchased by [Navy Collaborator] shall be the property of the Government, unless such Tangible Property can reasonably be separated without damage to the other individual components.  After this Agreement is completed, expired, or terminated, if separation of components can be made without damage, the Collaborators may, by mutual agreement, separate the Tangible Property into its components and the separated components shall remain the property of the Collaborator that purchased them.

8.4
Tangible Property Operational and Disposition Costs
During the period of and upon completion, expiration, or termination of this Agreement, each Collaborator shall be responsible for all costs of maintenance, removal, storage, repair, disposal, and shipping of all Tangible Property to which it has title.

8.5
Disposal of Tangible Property 

Disposal of Tangible Property shall be in accordance with applicable U.S. Federal, State, and local property disposal laws, environmental laws, and regulations.

Article 9.
LIABILITY

9.1 Extent of Government Liability


The Government shall be solely liable for the negligent or wrongful acts of its officers and employees to the extent provided for in the Federal Tort Claims Act (28 USC 2671 et. seq.) and in other applicable laws and regulations of the United States that specifically waive sovereign immunity.  Nothing in this Agreement shall be construed as a waiver of the sovereign immunity of the United States.

9.2 Extent of Non-Navy Collaborators Liability

[ORTA:  Repeat the following paragraph for each Non-Navy Collaborator.]

[Non-Navy Collaborator] is solely responsible for its actions and the actions of those acting for [Non-Navy Collaborator] in the performance of this Agreement and for any damages that may arise from any suit, action, or claim, and for any costs from or incidental to any suit, action, or claim, including but not limited to settlement and defense costs. Further, [Non-Navy Collaborator] agrees that in any suit, action or claim brought by anyone not a party to this Agreement based on actions of [Non-Navy Collaborator], [Non-Navy Collaborator] shall not pursue any actions to enter the Government as a party in such suit, action or claim unless the Government has some liability under the Federal Tort Claims Act.
9.3
Force Majeure
No Collaborator shall be liable for the consequences of any force majeure that (1) is beyond its reasonable control; (2) is not caused by the fault or negligence of such Collaborator; (3) causes such Collaborator to be unable to perform its obligations under this Agreement; and (4) cannot be overcome by the exercise of due diligence.  In the event of the occurrence of a force majeure, the Collaborator unable to perform shall promptly notify the other Collaborators.  The remaining Collaborators may choose to continue performance without the non-performing Collaborator or they may choose to suspend performance only for such period of time as is necessary for the non-performing Collaborator to overcome the result(s) of the force majeure and shall use their best efforts to resume performance as quickly as possible.

Article 10.
GENERAL PROVISIONS

10.1 Characteristics of the Agreement

10.1.1 Entire Agreement

This Agreement constitutes the entire agreement between the Collaborators concerning the Cooperative Work and supersedes any prior understanding or written or oral agreement relative to the Cooperative Work.

10.1.2 Severability

The illegality or invalidity of any Article of this Agreement shall not impair, affect, or invalidate any other Article of this Agreement.

10.1.3
Interpretation of Headings

Headings of the Articles of this Agreement are for convenience of reference only and do not form a part of this Agreement and shall in no way affect the interpretation thereof.

10.2 Agreements Between Collaborators

10.2.1 Governing Laws


United States Federal Laws shall govern this Agreement for all purposes.

10.2.2 Independent Parties/Entities

The relationship of the Collaborators to this Agreement is that of independent parties and not as agents of each other, partners, or participants in a joint venture. Each Collaborator shall maintain sole and exclusive control over its personnel and operations. 

10.2.3
Assignment/Subcontracting

[Note to ORTAs: Refer to the Handbook for a discussion on issues related to the use of contractors during the execution of a CRADA.]

10.2.3.1
No Collaborator may allow third parties to perform any part of the Cooperative Work under this Agreement without express written consent of the other Collaborators.  If consent is obtained, the Collaborator requesting such consent shall remain fully responsible for the portion of the Cooperative Work to be accomplished under a third-party agreement, and the third party is not a Collaborator of this Agreement.  Any third-party agreement to perform a portion of the Cooperative Work shall contain terms consistent with this Agreement.

10.2.3.2
This Agreement shall not be assigned or otherwise transferred by any Collaborator without the prior written consent of the other Collaborators, except to the successor of that part of a Non-Navy Collaborator’s business to which this Agreement pertains.

10.2.3.3
If any Non-Navy Collaborator or its successor or assignee is a U.S. company, and becomes, during the term of this Agreement or thereafter, directly or indirectly owned, controlled, or influenced by a foreign company or government (FOCI), then that Non-Navy Collaborator or its successor or assignee shall promptly notify [Navy Collaborator] to that effect.

10.2.4
Disputes

10.2.4.1
Settlement and Resolution

[Navy Collaborator] and each Non-Navy Collaborator agree to use reasonable efforts to reach a fair settlement of any dispute.  If such efforts are unsuccessful, remaining issues in dispute will be referred to the signatories of this Agreement or their successors for resolution.  If a dispute continues, the remaining issues may be submitted to the Chief of Naval Research (CNR), or the CNR designee, for resolution.  This Agreement does not prevent any Collaborator from pursuing disputes in a U.S. Federal court of competent jurisdiction. No Collaborator will pursue litigation in a U.S. Federal court until after the CNR, or the CNR designee, decides the dispute, or until sixty (60) days after the dispute was first submitted to the CNR, or the CNR designee, whichever comes first.

10.2.4.2
Continuation of Cooperative Work

If payments or installment payments are to be made as stated under Article 5, [Navy Collaborator] will not start or continue cooperative work until payments or installment payments are received.

10.2.5 Waivers

None of the provisions of this Agreement shall be considered waived by any Collaborator unless such waiver is given in writing to the other Collaborators, signed by the executing official of this Agreement or the official’s successor having the authority to bind the Collaborator making the waiver. The failure of any Collaborator to insist upon strict performance of any of the terms and conditions herein, or failure or delay to exercise any rights provided herein or by law shall not be deemed a waiver of any right of any Collaborator under this Agreement.

10.2.6 Use of Name or Endorsements

Except as provided for in Article 7.2.3, a Non-Navy Collaborator shall  not use the name of [Navy Collaborator] or any other Government entity on any product or service that is directly or indirectly related to either this Agreement or any patent license or assignment associated with this Agreement without the prior approval of [Navy Collaborator].  By entering into this Agreement, [Navy Collaborator] does not directly or indirectly endorse any product or service provided, or to be provided, by any Non-Navy Collaborator, or their successors, assignees, or licensees.  A Non-Navy Collaborator shall not in any way imply that the Department of the Navy endorses any such product or service. 

10.3
Environment, Safety, and Health

Each Collaborator shall be responsible for the handling, control, and disposition of any and all hazardous substances or waste in its custody during the course of this Agreement.  At the conclusion of this Agreement, each Collaborator shall be responsible for the handling, control, and disposition of any and all hazardous substances or waste still in its possession.  Each Collaborator shall obtain at its own expense all necessary permits and licenses as required by U.S. Federal, State, and local law and shall conduct such handling, control, and disposition in a lawful and environmentally responsible manner. Each Collaborator is responsible for all required environmental, safety, and health compliance, notice, and monitoring related to its facility in accordance with U.S. Federal, State, and local law and regulations.  Collaborators shall abide by the environmental, safety, and health directives of the host facility in which the Cooperative Work is being performed, and any U.S. Federal, State, or local laws and regulations pertaining to environment, safety, and health that are applicable to the host facility.

10.4
U.S. Competitiveness

All Non-Navy Collaborators agree that any product, process, or service using Intellectual Property arising from the performance of this Agreement shall be manufactured substantially in the United States.

10.5
Public Release of This Agreement 
This Agreement, without funding information (Article 5) and Appendices, may be released to the public. 

Article 11.
MODIFICATIONS AND NOTICES


11.1
Amendments



If a Collaborator wishes to modify this Agreement, the Collaborators shall confer in good faith to determine the desirability of such modification.  Such modification shall not be effective until a written amendment is signed by all executing officials of the Collaborators of this Agreement or their successors.


11.2
Termination


11.2.1
Termination by Mutual Consent



The Collaborators may elect to terminate this Agreement at any time by mutual consent of all Collaborators. Such termination shall not be effective until a written termination agreement is signed by the executing officials of all Collaborators of this Agreement or their successors.


11.2.2
Unilateral Termination



[Navy Collaborator] may unilaterally terminate this entire Agreement at any time by giving the other Collaborators written notice signed by its executing official of this Agreement or his/her successor, not less than thirty (30) days prior to the desired termination date.  A Non-Navy Collaborator may unilaterally terminate its involvement in this Agreement at any time by giving the other Collaborators written notice signed by its executing official of this Agreement or his/her successor, not less than thirty (30) days prior to the desired termination date.  If any Non-Navy Collaborator unilaterally terminates its involvement in this Agreement, any option for an Exclusive License to a Subject Invention and any Exclusive License to a Subject Invention granted by or pursuant to this Agreement shall simultaneously be terminated.  



If the remaining Non-Navy Collaborators and [Navy Collaborator] also wish to terminate this Agreement, they may do so in accordance with Article 11.2.1.  If the remaining Non-Navy Collaborators and [Navy Collaborator] wish to continue this Agreement, an amendment in accordance with Article 11.1 will be written to modify the Agreement to accommodate this change and the withdrawal of the exiting Non-Navy Collaborator(s).  This amendment will be signed after the termination date of the unilaterally terminating Collaborator(s).

11.3
Notices


All notices pertaining to or required by Articles of this Agreement, except those pertaining solely to the prosecution of any patent, trademark, or service mark, shall be in writing and shall be signed by an authorized representative of the Technology Transfer Office for [Navy Collaborator] or the preferred contact for each of the Non-Navy Collaborators, and all such notices shall be delivered by hand, sent by courier with proper registration, or sent by certified mail, return receipt requested, with postage prepaid, addressed as follows:

If to [Navy Collaborator]:

[Use the official Navy Collaborator mailing address for the Technology Transfer Office.]

If to [Non-Navy Collaborator]:

[Specify the mailing address for the preferred contact for each Non-Navy Collaborator.]





A Collaborator shall notify the other Collaborators of a change of address in the manner set forth above.


Notices pertaining solely to the prosecution of any patent, trademark, or service mark related to this Agreement shall be in writing and shall be signed by and sent to the Collaborator’s legal counsel for Intellectual Property.  Legal counsel for Intellectual Property for each Collaborator shall send a copy of any such notice to the Technology Transfer Office for [Navy Collaborator].  If any Collaborator fails to identify such counsel upon request, then such notices shall be sent to the points of contact specified above.

Article 12.
SURVIVING PROVISIONS

The Articles covering Definitions, Representations and Warranties, Funding, Reports and Publications, Intellectual Property, Tangible Property, Liability, General Provisions, Modifications and Notices, and Surviving Provisions shall survive the completion, termination, or expiration of this Agreement.

Article 13.
DURATION

This Agreement expires [specify a time no greater than three (3) years] after its Effective Date, unless otherwise extended in writing according to the provisions of Article 11.

Article 14.
SIGNATURES

[ORTA:  Repeat signature block for each Non-Navy Collaborator.]

For [Non-Navy Collaborator]:
I, the undersigned, am duly authorized to bind [Non-Navy Collaborator] to this Agreement and do so by affixing my signature hereto.

Entered into this _____ day of ________200 ,

By:  

Title: 

For the Department of the Navy:

I, the undersigned, by 15 U.S. Code 3710a and Navy regulations, am duly authorized to bind the U.S. Navy to this Agreement and do so by affixing my signature hereto.

Entered into this _____ day of ________200  ,

By:

Title: 

Navy Organization:

APPENDIX A

STATEMENT OF WORK

Between

[Navy Collaborator]

And

[Non-Navy Collaborator] 

And

[Non-Navy Collaborator] 

The Collaborators agree to perform the following tasks:

1. [Navy Collaborator] will be responsible for the following tasks (list as applicable):

1.

2.

3. 

[ORTA:  List tasks for each Non-Navy Collaborator.]

[Non-Navy Collaborator] will be responsible for the following tasks (list as applicable):

1.

2.

3.

[Navy Collaborator] and [Non-Navy Collaborator(s)] will be responsible for the following joint tasks (if applicable):

1.

2.

3
APPENDIX B                

	CONFIRMATORY LICENSE 

AGREEMENT

	1.  APPLICATION FOR (Title of Invention)



	2.  INVENTOR(S) AND AFFILIATION



	3.  PATENT APPLICATION SERIAL NO.
	4.  PATENT APPLICATION FILING DATE



	5.  NAVY ACTIVITY (Name, address, point of contact)


	6.  NON-NAVY ACTIVITY  (Name, address, point of contact)



	7.  CRADA AGREEMENT NO.


	8.  DATE OF THIS AGREEMENT

	9.  The Invention identified above is a "Subject Invention" under Article 7 Intellectual Property included with the CRADA identified in Box 7 between the Department of the Navy and Non-Navy Activity identified in Box 6.

This document is confirmatory of the nonexclusive, irrevocable, paid-up license to practice the identified Subject Invention or have that Subject Invention practiced throughout the world by or on behalf of the receiving party, and of all other rights acquired by the receiving party by the referenced clause.

This license is granted to:      (Select one)

_____ the Government

_____ Non-Navy Activity identified in Box 6

under this CRADA in the identified Invention, Patent Application and any resulting patent.

The licensee is hereby granted an irrevocable power to inspect and make copies of the above-identified Patent Application.

                                                                                         ACTIVITY NAME OF LICENSOR

                                                                                         SIGNATURE

                                                                                         NAME (Typed or Printed)

                                                                                         TITLE

                                                                                         BUSINESS TELEPHONE




LAWS, EXECUTIVE ORDERS, US CODE

POLICY and GUIDANCE DOCUMENTS

Federal Laws

Stevenson-Wydler Technology Innovation Act of 1980 

(PL-96-480) [15 USC 3701-3714]

Bayh-Dole Act of 1980

(PL-96-517)

Small Business Innovation Development At of 1982

(PL 97-219)

Cooperative Research Act of 1984

(PL 98-462)

Trademark Clarification Act of 1984

(PL 98-620)

Federal Technology Transfer Act of 1986

(PL 99-502)

Executive Order 12591 and 12618 (10987): Facilitating Access to Science and Technology

Omnibus Trade and Competitiveness Act of 1988

(PL 100-418)

National Institute of Standards and Technology Authorization Act for FY 1989 

(PL 100-519)

National Competitiveness Technology Transfer Act of 1989

(PL 101-189)

[included as Section 3131 et. .seq. of DOD Authorization Act for FY 1990) 
Defense Authorization Act for FY 1991 

(PL 101-510)

American Preeminence Act 1991

(PL 102-245)

Small Business Technology Transfer (STTR) Program 1992

(PL 102-564)

National Department of Defense Authorization Act for 1993

(PL 102-`25)

National Department of Defense Authorization Act for FY 1993

(PL 102-484)

National Department of Defense Authorization Act for 1994

(PL 103-160)  

National Technology Transfer and Advancement Act of 1995

(PL 104-113)

Defense Authorization Act for 1997 

(PL 104-201)

Technology Transfer Commercialization Act of 2000

(PL 106-404)

Department of Defense

DoD Domestic Technology Transfer (DT2) Program Directive (DoDD 5535.3)

May 21,1999

DoD Technology Transfer (DT2) Program Instruction (DoDI  5535.8)

May 14,1999

Interim Guidance on the use of Certain authorities Granted Under: 10  U.S.C. Section 2194, “Educational Partnerships”, 15 U.S.C. Section 3710(i), Utilization of Federal Technology” aka “Stevenson-Wydler Act”, and 15 U.S.C. Section 3710a, “Cooperative Research and Development Agreements”

DDRE MEMORANDUM 22 June 2001

Department of Navy

Domestic Technology Transfer (T2) SECNAVINST 5700.16, ONR 362, 7 March 2000

SECTION VI

APPENDICES

VI – 1

PUBLIC LAWS

(WEB SITES)

FEDERAL ACQUISITION

FARS/DFARS
The Federal Acquisition Regulations System is established for the codification and publication of uniform policies and procedures for acquisition by all executive agencies. The Federal Acquisition Regulations System consists of the Federal Acquisition Regulation (FAR), which is the primary document, and agency acquisition regulations that implement or supplement the FAR.

The FAR and the Defense Federal Acquisition Regulation Supplement (DFARS) also apply to purchases and contracts by DoD contracting activities made in support of foreign military sales or North Atlantic Treaty Organization cooperative projects without regard to the nature or sources of funds obligated, unless otherwise specified in this regulation.

MONEY AND FINANCE

31 USC 1341 

MONEY AND FINANCE
Limitations on expending and obligating amounts


(a)(1) An officer or employee of the United States Government or of the District of Columbia government may not – 

(A) make or authorize an expenditure or obligation exceeding an amount available in an appropriation or fund for the expenditure or obligation; 
(B) involve either government in a contract or obligation for the payment of money before an appropriation is made unless authorized by law; 
(C) make or authorize an expenditure or obligation of funds required to be sequestered under section 252 of the Balanced Budget and Emergency Deficit Control Act of 1985; or 
(D) involve either government in a contract or obligation for the payment of money required to be sequestered under section 252 of the Balanced Budget and Emergency Deficit Control Act of 1985. 
(2) This subsection does not apply to a corporation getting amounts to make loans (except paid in capital amounts) without legal liability of the United States Government. 
(b) An article to be used by an executive department in the District of Columbia that could be bought out of an appropriation made to a regular contingent fund of the department may not be bought out of another amount available for obligation.

SMALL BUSINESS

13 CFR 121.101

CHAPTER I--SMALL BUSINESS ADMINISTRATION PART 121--SMALL BUSINESS SIZE REGULATIONS-- 

GENERAL TECHNOLOGY TRANSFER

PL 99-502, 20 October 86
Public Law: 99-502 (10/20/86) 
Federal Technology Transfer Act  

A bill to amend the Stevenson-Wydler Technology Innovation Act of 1980.  It promotes technology transfer by authorizing Government-operated laboratories to enter into cooperative research agreements and by establishing a Federal Laboratory Consortium for Technology Transfer within the National Science Foundation, and for other purposes.

DoD Directive 5535.3
DoD Domestic Technology Transfer (T2) Program

DoD Instruction 5535.8
DoD Technology Transfer (T2) Program

Implements Policy, assigns responsibilities, and prescribes procedures under DoD Directive 5535.3 “Department of Defense Technology Transfer (T2) Program” May 21, 1999 for implementation of T2 programs.

SECNAVINST 5700.16A
Implement, establish policy, and assign responsibility for the Department of the Navy (DON) domestic technology transfer (T2).

COMMERCE AND TRADE

15 USC 632

COMMERCE AND TRADE
Small-business concern

A small business concern shall be deemed to be one which is independently owned and operated and which is not dominant in its field of operation: Provided,  That notwithstanding any other provision of law, an agricultural enterprise shall be deemed to be a small business concern if it (including its affiliates) has annual receipts not in excess of $750,000.

15 USC 3703(9)
15 USC 3703(10)

COMMERCE AND TRADE

TECHNOLOGY INNOVATION

Definitions 

(9) ''Invention'' means any invention or discovery which is or may be patentable or otherwise protected under title 35 or any novel variety of plant which is or may be protectable under the Plant Variety Protection Act (7 U.S.C. 2321 et seq.).

(10) ''Made'' when used in conjunction with any invention means the conception or first actual reduction to practice of such invention.

15 USC 3710a

15 USC 3710a (c) (7) (B)

15 USC 3710a (d) (2) (A)

15 USC 3710a (e)

COMMERCE AND TRADE

TECHNOLOGY INNOVATION


Cooperative research and development agreements 
(B) The director, or in the case of a contractor-operated laboratory, the agency, for a period of up to 5 years after development of information that results from research and development activities conducted under this chapter and that would be a trade secret or commercial or financial information that is privileged or confidential if the information had been obtained from a non-Federal party participating in a cooperative research and development agreement, may provide appropriate protections against the dissemination of such information, including exemption from subchapter II of chapter 5 of title 5. 

(2) the term ''laboratory'' means - 
(A) a facility or group of facilities owned, leased, or otherwise used by a Federal agency, a substantial purpose of which is the performance of research, development, or engineering by employees of the Federal Government; 

(e) Determination of laboratory missions For purposes of this section, an agency shall make separate 
determinations of the mission or missions of each of its laboratories.

EXPORT ADMINISTRATION ACT

Export Administration Act of 1979
The bill would delegate from Congress to the executive branch its express constitutional authority to regulate foreign commerce.  While EAA authorizes the Department of Commerce to regulate U.S. exports of most dual-use commodities in consultation with the Department of Defense and other agencies, several other U.S. government agencies regulate exports of specified goods and technologies. For example, the Department of State must approve exports of defense articles and defense services that are identified on the U.S. Munitions List, which includes some dual-use items such as commercial communication satellites. See the box below for a list of other government organizations involved in export administration.

EXECUTIVE ORDERS

Executive order 12591
Facilitating Access to Science and Technology

Ensures that Federal agencies and laboratories assist universities and the private sector in broadening our technology base by moving new knowledge from the research laboratory into the development of new products and processes.

COPY RIGHTS

17 USC Copyrights
Table of Contents for Copyright information

17 USC 106

COPYRIGHTS
Exclusive rights in copyrighted works

Subject to sections 107 through 121, the owner of copyright under this title has the exclusive rights to do and to authorize any of he following: 
(1) to reproduce the copyrighted work in copies or phonorecords; 
(2) to prepare derivative works based upon the copyrighted work; 
(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending; 
(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion picture sand other audiovisual works, to perform the copyrighted work publicly; 
(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work, to display the copyrighted work publicly; and 
(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio transmission.

42 USC 7261

THE PUBLIC HEALTH AND WELFARE
Acquisition of copyrights, patents, etc.

The Secretary is authorized to acquire any of the following described rights if the property acquired thereby is for use by or for, or useful to, the Department: 
(1) copyrights, patents, and applications for patents, designs, processes, and manufacturing data; 
(2) licenses under copyrights, patents, and applications for patents; and 
(3) releases, before suit is brought, for past infringement of patents or copyrights.

PATENTS

Title 35 Patents
35 USC 205

PATENTS

PATENT RIGHTS IN INVENTIONS MADE WITH FEDERAL 
ASSISTANCE


Confidentiality 

Federal agencies are authorized to withhold from disclosure to the public information disclosing any invention in which the Federal Government owns or may own a right, title, or interest (including a nonexclusive license) for a reasonable time in order for a patent application to be filed. Furthermore, Federal agencies shall not be required to release copies of any document which is part of an application for patent filed with the United States Patent and Trademark Office or with any foreign patent 
office. 

TITLE 37

--PATENTS, TRADEMARKS, AND COPYRIGHTS CHAPTER IV--ASSISTANT SECRETARY FOR TECHNOLOGY POLICY, DEPARTMENT OF COMMERCE PART 404--LICENSING OF GOVERNMENT OWNED INVENTIONS
 This part prescribes the terms, conditions, and procedures upon which a federally owned invention, other than an invention in the custody of the Tennessee Valley Authority, may be licensed. It supersedes the regulations at 41 CFR Subpart 101-4.1. This part does not affect licenses which (a) were in effect prior to July 1, 1981; (b) may exist at the time of the Government's acquisition of title to the invention, including those resulting from the allocation of rights to inventions made under Government research and development contracts; (c) are the result of an authorized exchange of rights in the settlement of patent disputes; or (d) are otherwise authorized by law or treaty.

FOIA

5 USC 552 FOIA

GOVERNMENT ORGANIZATION AND EMPLOYEES
Public information; agency rules, opinions, orders, records, and proceedings

Regulates the information that is to be made available to the public.

TORT CLAIMS PROCEDURE

28 USC 2671

JUDICIARY AND JUDICIAL PROCEDURE

TORT CLAIMS PROCEDURE


Definitions 

 DTIC ANNOUNCES MCTL WEBSITE TO ITS USERS
        We are pleased to announce that through cooperation with the Defense 
Threat Reduction Agency (DTRA) and the Institute for Defense Analyses (IDA), 
DTIC is now offering the latest update to the Militarily Critical 
Technologies List (MCTL). The MCTL is now available in two versions -- The 
Unclassified Unlimited (U2) version available from our Public Website, and 
the new Unclassified Limited (UL) version available via Secure STINET. The 
Secure STINET site is now free! Users interested in the MCTL UL version and 
our other limited collections need only contact DTIC's Registration Branch 
for access privileges. 

The DTIC Registration Branch can be contacted at: (703) 767-8272 or 
DSN 427-8272. 

 
The U2 version can be found at: http://www.dtic.mil/mctl/ 

 
The UL version (available to Registered Secure STINET Users) can be 
found at: https://ca-stinet.dtic.mil/mctl/
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